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MR. CASSIDY: Wth that, ['Il cal
to order the August 18, 2025, neeting of the Town
of Kiawah |sland Board of Zoning Appeals. [|I'm
Frank Cassidy. |'mthe board chair. And in
addition to nyself, the nenbers hearing the case
today are Lin O Leary, Jay Lew s, Mrris Hanan,
Ben Farabee, Phil Adans, and Larry Rosenfeld nmay
j ol n us.

MR. ROSENFELD: | am --

MR. CASSI DY: There you are. You
are here, Larry.

MR. ROSENFELD: | am here.

MR, CASSI DY: GCot ya. Staff
menbers present are Dan Vincent from our planning
staff; John Tayl or, our planning director; and
Mac McQuillin, our town attorney.

Qur case rulings fromthis and any BZA
are avail able for public review and i nspection
during the normal business hours at the town
hal . Because of the unfortunate fl oodi ng
I ncident at the town hall, obviously we're
conducting this neeting virtually via Zoom |[|I'm
going to try very hard to conduct an orderly and
efficient neeting, and | ask for your patience

and i ndul gence in helping ne do that.

Clark Bolen, Inc.
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| f you wish to speak, at other tines
with and with other boards, | have used M crosoft
Teans, which has a function where you can
actually push a button to raise your hand. But
they currently don't have that on Zoom So raise
your hand or just -- just yell, and I'l]|
recogni ze you. But let's try not to speak over
one anot her because that nakes for a poor record.

At this tinme, | would like to explain to
the public the workings of the BZA. The Board of
Zoni ng Appeals is a quasi judicial body
established to interpret and grant relief from
the zoni ng ordi nance. The Board of Zoning in
terns -- the Board of Zoning interprets and
grants relief fromthe zoni ng ordi nance.

The board has jurisdiction over three
types of cases; appeals, variances, and speci al
exceptions. Appeals are heard regarding
adm ni stration actions or decisions by the zoning
adm ni strator.

Vari ances may be granted when strict
application of the zoning ordi nance woul d cause
an unnecessary hardship. The board's actions
must be placed on -- based on specific standards,

as contained in SC Local Governnent Pl anni ng

Clark Bolen, Inc.
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Enabl i ng Act of 1994 and the Town of Kiawah
| sl and Zoni ng Ordi nance. And of course those are
what we're consi dering today.

Speci al exceptions allow the board to
permt uses if certain conditions, as contained
in the zoning ordi nance, are net. A sinple
majority vote of the quorum present is required
to grant a variance or to overturn the decision
of the zoning adm nistrator in appeal to grant a
speci al exenpti on.

Because today's hearing is a public
fact-finding neeting, we are in conpliance wth
t he Freedom of Information Act and SC Code
6-29-70. 15 days prior to the neeting, an
announcenent was posted in the Post and Couri er.
A sign was posted on or near the designated
properties. And a notice was mailed to the
applicant or representative to persons wthin
500 feet of the application and the parties of
I nterest. Persons, organizations, and the news
nmedi a that have requested declaration of our
neeting certification also been notified. The
Freedom of I nformati on Act does not require
notification of anyone other than the applicant

and the parties of interest.

Clark Bolen, Inc.
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Qur purpose today is for interested
parties to be heard in order to assist the board
I n gathering evidence pertinent to each case. |If
t he nenbers of the BZA feel the need for further
information to clarify a case, the board has the
authority to subpoena w t nesses.

In addition to your testinony, our board
has been presented with witten information
submtted to the -- to the staff by the applicant
or their agent for each case. This information
IS now considered to be evidence and is entered
into the permanent record of this body. It's
assuned that it's conplete, true, and accurate.

Al so we have been presented data
assenbl ed by the staff for the purpose of
clarifying the |location and the effect on
surroundi ng property. Qur board has the power to
approve, approve wth conditions, or to deny your
request. |In granting a variance, the Board of
Zoni ng Appeals may attach to it such conditions
regardi ng the | ocation, character, or other
features of the proposed building, structure, or
use as the board may consi der advisable to
protect established property values in the

surroundi ng area or to pronote the public health,

Clark Bolen, Inc.
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safety, or general welfare.

We are also authorized to defer a case
shoul d there be a need to obtain additional
information. |If an applicant's request is
approved by -- for a special exenption,
exception, a variance, or an appeal of a decision
by the zoning adm nistrator, they nust go to the
Town of Kiawah Island to apply for permts. The
vari ances and speci al exceptions granted by the
BZA are valid for 12 nonths after this neeting;
however, if the applicant's request is
di sapproved and they wi sh to appeal the decision
of this board concerning their case, appeals nust
be addressed to the circuit court.

SC Code 6-29-8 states that the appeal
must be filed by the applicant within 30 days
after the decision of the board is mailed to
them Failure to file an appeal within this tine
limt deprives the court of jurisdiction to hear
the matter.

Staff wll present information, the
applicant will present their case, and we'll hear
fromany others for which to speak. Be rem nded
to direct your comments to the board, not the

appl i cant or other speakers.

Clark Bolen, Inc.
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To expedite the neeting, | would ask all
persons who expect to speak today, please raise
your right hand and Mac is going to adm nister
t he oat h.

(Wtnesses sworn by M. MQillin.)

MR, McQUILLIN: Al right. Thanks,
everyone.

MR. CASSI DY: Thank you, Mac. |
wi Il now call case BZA 25-000011 and 13 at
1031 Warbler Court. First we'll hear fromstaff,
then the applicant, then others. Al speakers
shoul d state your nane and current address for
the record before presenting testinony. |'l]
limt coments by the public to three m nutes,
and the applicant will have a chance for
rebuttal, if that's necessary.

Dan, you're up.

MR. VI NCENT: Thank you, M. Chair.

"' mgoing to share ny screen. Can
everybody see the presentation up on the screen?

MR, ROSENFELD: Yes.

MR. VI NCENT: Ckay.

MR. FARABEE: No. |'m good.

MR. VINCENT: Al right. So our

first and second case are related to the sane

Clark Bolen, Inc.
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property. That property is 1031 Warbl er Court.
"Il read them both sinultaneously, and then |"'1l|
read the criteria separately per each case. But
these two cases are together for one specific
project, not two projects; one project on one
property.

So the first case today, BZA 25-000011,
Is in relation to a variance request for the
I ncrease in | ot coverage by approxi mately
.64 percent or 26 square feet for a proposed
addition located at 1031 Warbl er Court.

Qur second variance case is 000013,
which is also | ocated at 1031 Warbler Court, and
that is in relation to the reduction of the
requi red 5-foot side setback by approximately
31 square feet, and that is also for a proposed
addi ti on.

Qur representative today joining us on
Zoomis M. Dukes; the applicant property owner,
M. David and Ms. Catherine -- Catherine G sh;
and the TMS nunber for the subject property is
207- 06- 00- 032.

The total size of the property is
4,112. 33 square feet, or about .09 acres.

According to Charl eston County records, the hone

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 10

was constructed in 1976. The hone was al so
acquired by David and Catherine G sh in 2014.
The Town of Kiawah Island's Land Use Pl anning and
Zoni ng Ordi nance requires a front setback of 20
feet, side setback of 5 feet, and a rear setback
of 10 feet. The maxi mrum al |l owabl e | ot coverage
for this lot is 50 square feet -- or, sorry,
50 percent. The current |ot coverage is legally
nonconform ng, as well as the setbacks.

Here is a zoning aerial view of the
subj ect property. The subject property is
| ocated in the R20 residential zoning district.
Adj acent properties to the north, south, east,
and west across Warbler Court are also located in
the sane R20 zoning district. Surrounding
nei ghborhood is primarily devel oped with
single-fam |y hones.

There's a G S aerial view of the subject
property.

Staff -- staff took a site visit on
July 30th, 2025, and took a few site pictures.
This is the front of the property, adjacent
properties across the street, adjacent
properties' neighboring sides, the rear, and the

subj ect property.

Clark Bolen, Inc.
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Locat ed on your screen nowis the
proposed site plan provided by M. Dukes. And
again, this contains two parts to the vari ance.
One part of the variance is increasing the | ot
coverage by .64 percent, 26 square feet. The
size of the new addition is |located at the bottom
right of your screen in a red hexed area. This
I s about 64 square feet.

The applicants' plans al so propose
destroying a portion of the boardwal k wal kway on
the front of the property located to the north
and replacing it with the pervious pavers. This
has resulted in an offset to the | ot coverage by
approxi mately 38 square feet or about
.92 percent. The total proposed increase in |ot
coverage is 54.97 percent, and the total
secondary | ot coverage is approximately
. 92 percent.

|'"mjust going to skip over to 13.

Ckay. So the applicants' plans also include the
sanme addition, which is adding approxi mtely

64 square feet. The areas of new addition wthin
the side setback is approximtely 30.65 square
feet. Now, at the furthest point of

encroachnent, the proposed structure encroaches

Clark Bolen, Inc.
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approximately 4.7 feet into that required 5-foot
set back. And then again, the applicants' plans
propose to nove that front boardwal k entrance and
replace it with pervious pavers. Again, the
total increase in primary | ot coverage is
approximately -- the total proposed | ot coverage
I s approximately 54.97 percent, and then the
total secondary | ot coverage is approxi mately

. 92 percent.

Moving on to the criteria. And again,
"Il read through the criteria for the first BZA
case, BZA 11, and then afterwards |I'll read 13,
and then we will have a discussion.

Ckay. So Criteria A there, may be
extraordi nary and exceptional conditions
pertaining to the particul ar piece of property.

There may be extraordi nary and
exceptional conditions pertaining to the
particul ar property due to the snmall size of the
lot. The lot size is approximately 4,112 square
feet. Per the applicants' letter of intent,
quote, The unusual condition regarding this
property is lot size related to other properties
In the community.

Criteria B, These conditions may be

Clark Bolen, Inc.
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uni que to the subject property and nmay not
generally apply to other properties in the
vicinity.

These conditions may be unique to the
subj ect property and may not generally apply to
ot her properties in the vicinity. The subject
property is located in the R20 zoning district.
Adj acent properties and properties across
Warbler Court are also located in the R2
residential zoning district.

Exi sting structures in the vicinity may
or may not have simlar encroachnents based on
t hose current setback standards. Per the
applicants' letter of intent, quote, These
conditions do not apply to other properties in
the vicinity, which exceeded the | ot coverage
restrictions when ot |lines were established,
many of the existing properties with simlar | ot
sizes and snal | er two-bedroom cottages, which nay
not exceed | ot coverage restrictions.

Criteria C, because of these conditions,
the application of the ordinance to the
particul ar piece of property would effectively
prohi bit or unreasonably restrict the utilization

of the property.

Clark Bolen, Inc.
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The application of this ordinance to
1031 Warbler Court would prohibit the
construction of the proposed addition as the
proposed structure will increase the |ot coverage
over the maxi num al | owabl e 50 percent; however,
It does not unreasonably restrict the
utilization.

Criteria D, The authorization of the
variance wll not be of substantial detriment to
t he adj acent properties or the public good, and
the character of the zoning district will not be
harnmed by the granting of this variance.

The aut horization of the -- of this
variance nmay not be of substantial detrinment to
t he adj acent properties or the public good. The
proposed addition is positioned in the rear of
t he home and does not stretch farther than the
exi sting portion of the rear of the hone. Per
the applicants' letter of intent, quote, The
addition will only be visible by one of the
adj acent properties, and that nei ghbor has not
voi ced -- has voi ced non-objection to the planned
addi tion, end quote.

Criteria E, the BZA shall not grant a

vari ance the effect of which would not all ow the

Clark Bolen, Inc.
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establ i shnent of a use not otherwi se permtted in
a zoning district, to extend physically a
nonconform ng use of land, or to change the
zoning district boundaries shown on the official
zoning map. G anting of this variance woul d not
all ow the establishnent of a use not otherw se
permtted, extend physically a nonconform ng use
of land, or change the zoning district

boundari es.

Per the applicants' letter of intent,
guote, The planned addition woul d add
approxi mately 64 square feet of |ot coverage
cal cul ati on; however, this will be reduced to
26 square feet by replacing the front boardwal k
W th pervious pavers.

Criteria F, The fact that the property
may be utilized nore profitably should a vari ance
be granted nmay not be considered grounds for the
variance. The BZA may not consider profitability
when considering a variance request.

Per the applicant's letter of intent,
quote, The addition being planned is not for
profitability.

Criteria G The need for the variance

shall not be the result of the applicant's own

Clark Bolen, Inc.
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actions.

The need of the variance nay not be the
result of the applicants' own actions. The
existing structure is legally nonconformng in
regards to | ot coverage and set back requirenents.
The honme was al so constructed in 1976.

Criteria H, the proposed | ot coverage

I ncrease -- sorry -- granting of this variance
wll not be contrary to the public or
nei ghbor hood interest nor will not adversely

af fect other properties in the vicinity, nor
interfere wth the harnony, spirit, intent, and
pur poses of these regul ati ons.

The proposed | ot coverage increase is
mnimal. The applicant is also partially
of fsetting the new | ot coverage by replacing the
exi sting entrance wal kway w th pervi ous pavers.
Per the applicants' letter of intent, quote, The
pl anned addi ti on woul d add approxi mately 64
square feet of |ot coverage cal culation, but it
wll be reduced to 26 square feet by repl acing
that front boardwal k with pervious pavers.

Criteria |, Ganting of this variance
does not substantially conflict with the

pl an -- conprehensive plan or the purposes of

Clark Bolen, Inc.
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t hi s ordi nance.

The granting of this variance nmay not
substantially conflict with the conprehensive
pl an or the purposes of this ordi nance.

Ckay. | will switch over to 13 and go
t hrough the sane criteria. And, again, this
Vari ance Case Nunber 13 is a variance request for
the reduction of the required 5-foot setback or
approxi mately 31 square feet for a proposed
addi ti on.

Ckay. So Criteria A, There may be
extraordi nary and exceptional -- there are
extraordi nary and exceptional conditions
pertaining to the particul ar piece of property.

There may be extraordi nary and
exceptional conditions pertaining to the piece of
property due to the setback |ines of the property
bei ng established after construction of the
property. The residence was constructed in 1976,
according to Charleston County records, and the
recorded plat dated June 2, 1976, indicates a
zero lot line on the left side of the property.
Under current regul ations, the Kiawah I sl and
Property Setback Appendi x requires a 5-foot side

set back on both si des.

Clark Bolen, Inc.
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Per the applicants' letter of intent,
guote, The setback lines for the properties were
establ i shed years after the cottage was built.
Since the property has zero ot |ines on both
sides with the adjacent properties, the existing
set back |ines show the house to be invading the
set back areas on both sides.

Criteria B, These conditions do not
generally apply to other properties in the
vicinity.

These conditions may be unique to the
subj ect property and may not generally apply to
ot her properties in the vicinity. Wile all the
currently devel oped I ots on Warbler Court are
subject to either a 5-foot or 7-foot side yard
set back, the recorded plat reflects a zero | ot
| ine condition on one side of each lot. The
maj ority of the devel oped | ots of Warbler Court
requires a one side zero lot line -- one side as
a zero lot |ine.

The subj ect parcel is also zoned R20
residential overlay district, consistent with the
adj acent properties. Existing structures in the
vicinity may or may not have these simlar

encr oachnments based on current setback standards.

Clark Bolen, Inc.
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Per the applicant's letter of intent, quote, The
condi ti on of having both sides of the house
encroach setback areas is unique.

Criteria C, Application of this
ordi nance to the subject property would prohibit
the construction of the proposed addition due to
t he encroachnent into the required 5-foot side
yard set back; however, such application does not
appear to unreasonably restrict the overall use
of the property.

Per the applicant's letter of intent,
guote, The ability to have an additi onal bathroom
greatly increases the livability of the cottage.
There is no bathroomon the |eft side of the
house.

Criteria D, The authorization of this
variance wll not be of substantial detrinent to
t he adj acent properties or the public good, and
the character of the zoning district will not be
harnmed by the granting of this variance.

The aut horization of this variance nay
not be of substantial detrinent to the adjacent
properties or the public good. The proposed
addition is located at the rear of the structure

and does not extend beyond the existing rear

Clark Bolen, Inc.
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bui l ding Iine of the existing hone.

Per the applicant's letter of intent,
quote, A large percentage of the cottages on
Sparrow Pond have nade this addition. The
addition is located at the rear of the cottage
and is not visible fromthe street. The addition
fits well into the overall design of the cottage
and mat ches the existing colors in the roof.

Criteria E, The BZA shall not grant a
vari ance the effect of which would be to allow
t he establishnent of a use not otherw se
permtted, to extend physically a nonconform ng
use, or to change the zoning district boundaries.

Granting of this variance woul d not
result in an establishnment of a use not otherw se
permtted in the R20 zoning district, would not
physi cal | y extend any nonconform ng use of | and,
nor alter any zoning district boundari es.

Per the applicant's letter of intent,
guote, No zoni ng boundaries wll change as a
result of this project. The use of the property
wi Il continue to be that of a vacation hone wth
periodic rentals.

Criteria F, The fact that the property

may be utilized nore profitably should a variance

Clark Bolen, Inc.
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be granted nmay not be consi dered grounds.

The potential for increased
profitability nmay not be consi dered grounds for
granting the variance. Per the applicants'
|l etter of intent, quote, The sole reason for the
variance is to make the property nore |ivable and
to enhance its confort and appearance.

Criteria G The need for the variance
shall not be the result of the applicant's own
actions.

The need for the variance nmay be
directly attributable to the applicants' own
actions as the structure was built prior to the
I npl ementation of the current setbacks and is
consi dered | egal Il y nonconf orm ng.

Per the applicants' letter of intent,
quote, The need for this variance is the result
of the setbacks that were established after the
property was built upon and pl aced the house
structure inside the setbacks.

Criteria H Ganting the variance w ||
not be contrary to the public or nei ghborhood
interests nor will not adversely affect other
properties in the vicinity, nor interfere with

t he harnmony, spirit, intent, and purposes of

Clark Bolen, Inc.
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t hese regul ati ons.

The requested variance does not appear
to adversely affect neighboring properties, nor
does it conflict wth the intent, purpose, or
appl i cabl e regul ati ons. The purpose -- the
proposed side setback does not exceed the extent
of the existing structure.

Per the applicants' letter of intent,
gquote, Ganting the variance wll allow
significant inprovenent in the appearance of a
property built approxinmately 45 years ago and
continue to foster the inprovenents that have
been made and are being nade in the Sparrow Pond
communi ty.

And Criteria I, granting of the variance
does not substantially conflict with the
conpr ehensi ve plan or the purposes of this
or di nance.

G anting of the variance nmay not
substantially conflict with the conprehensive
pl an or the purposes of this ordi nance.

The Board of Zoning Appeal s may approve,
approve with conditions, or deny Case Nunber
BZA 25-000011 and 13. And again, the first

vari ances are variance requests for the increase

Clark Bolen, Inc.
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I n maxi mum | ot coverage by approxinately
.64 percent, and the second vari ance request,
nunber 13, is a variance request for the
reduction of the 5-foot side setback for
approxi mately 31 square feet for a proposed
addi ti on.

Shoul d the Board of Zoni ng Appeal s
consi der approval of the variance, planning staff
requests that the BZA consider the follow ng
conditions, and that is: The applicant shall
provi de an as-built survey to the planning
director, ensuring the proposed addition conforns
to the requested and approved encroachnent; and
nunber two, prior to the issuance of a zoning
permt and construction, the applicant shal
provide a | andscape plan to the -- to be approved
by the planning director, show ng enhanced
| andscapi ng corresponding to the proposed
addi ti ons which provides buffering to the street
and adj acent properti es.

Thi s concl udes our presentation on cases
11 and 13.

MR. CASSI DY: Gkay. Thank you,

Al right. 1 think -- | believe | can

Clark Bolen, Inc.
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see everybody. So if you would like to ask a
guestion, please raise your hand and unnute, and
| wll recognize you.
Ben?

MR. FARABEE: Yes. Dan, does the
ARB have any interest in this tree that has to be
renoved, the big pine tree?

MR. VINCENT: ['Il defer to
M. Dukes on that. He has -- fromlast tine we
spoke, he has not reached out to ARB.

MR. FARABEE: Does ARB have any
jurisdiction in this area?

MR. VINCENT: | believe they do.

MR. FARABEE.: Nornmally we hear from
themin the wite-up.

MR. VINCENT: That is correct.

M. Dukes, do you have any comments

regarding --

MR DUKES:. Yes, | --

MR. CASSI DY: Excuse ne, M. Dukes.
Just for the record, could you state your nane
and your busi ness address?

MR. DUKES: Yes. M nane is
Ken Dukes. |'mrepresenting Catherine and David

G sh in these two variance requests. |I'ma
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contractor. |'ve been a contractor for several
years, and | do -- have done several projects at
Ki awah, and al nost all of them have been in the
Sparrow Pound comrunity.

To answer the question about the ARB, |
did go by the ARB to get a prelimnary review of
this addition, and they told ne they were just so
backed up with nmgaj or inprovenent requests
currently that they were unable to provide the
time to review this right now.

MR, CASSIDY: But you'll need to
deal with them when you're done with us, | guess.

MR. DUKES:. Yes, exactly.

MR. FARABEE: You can't put that
addi tion, though, w thout cutting down that tree.
And after you cut down that tree --

MR. DUKES: The -- yes, |'maware
of that. | have not applied -- nmade an
application for the renoval of the tree to this
point. That would be ny next step, considering
the vari ances are approved.

MR. FARABEE: Usually it's done the
ot her way around, go to the ARB first and then
cone to us.

MR. DUKES: Well, it was ny

Clark Bolen, Inc.
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under st andi ng and based on the | ast project that

| was involved in that the Town is -- has

not -- has dropped the requirenent for the ARB
permt before they issue a building permt. They
are now recommendi ng an ARB permt, but they are
proceedi ng ahead with work permt -- with
bui | ding permts.

MR. TAYLOR M. Farabee, | can
junmp in. This is John Taylor, planning director.
The approval of Architectural Review Board is not
a formal requirenent for us to issue a zoning
permt. Hstorically there has been a deference
to allow the applicant to submt to the ARB as to
timng and sequence of permtting nakes it
definitely easier for themto receive ARB
approval prior to a zoning permt based on the
purview of the Architectural Review Board. But
it's not a requirenent that they have ARB
approval because there are two i ndependent
processes that would -- but your decision of this
particul ar case could take anything into the
record regarding the review.

MR. FARABEE: Does the ARB have to
approve it before they can nove forward, the

construction can nove forward?
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MR. TAYLOR. The -- | don't want to

speak for the Architectural Review Board, nunber
one, but | would say that the Town does not have
a tree renoval adm nistrative process based on
our standards in our zoning code. So if you're
asking specifically about the renoval of a tree,
t hen we woul d not have any standards that would
apply to single-famly residential, and that
woul d be deferred, if you wll, to the
Architectural Review Board. Prior to beginning,
the Architectural Review Board would need to

| ssue approval for this type of addition.

MR. FARABEE: |[|f | understand you
right, you said that we can go ahead and approve
this, but they cannot do any work on it until
that Architectural Review Commttee gives them
the okay. |Is that what you said?

MR, TAYLOR: Yes, but know ng that
we, the Town, have no input in that process of
the Architectural Review Board. That's an

| ndependent process.

MR. FARABEE.: Well, they go hand in

hand, John. | hear what you're saying, but it's
gobbl edygook to ne.
MR. TAYLOR. Yeah, let ne say this,

Clark Bolen, Inc.
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M. Farabee. Like | said, the processes are

I ndependent. If you're concerned about that
particular tree, you have the ability to take
that into consideration of whatever your thinking
Is regarding this particular application. So
whet her that's -- | don't want to give you any
suggestive answers to that. Watever mtigation
or things that you would require or seqguencing,
that could be sonething that you take into

consi deration of your recomended deci sion on
this matter.

MR. CASSI DY: The staff's review
says that the property's subject to review by the
Ki awah |sland Architectural Review Board. | know
John's being careful not to speak for the board,
but it seens clear that they would need to
approve this project before anything starts.

MR. ROSENFELD: John, this is
Larry.

MR, CASSI DY: Larry?

MR. ROSENFELD: One question: Are
you saying that we can disprove the project
sinply because they have -- they would have to
renove a tree, or are you saying that we could

allow the renoval of the tree? Wat is the
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Town's -- you say the Town doesn't have any
specific tree, you know, renoval process involved
in this. But ny question is: Suppose our board
says, W don't want the tree renoved, does that
just close the whole project?

MR. TAYLOR So | think to your
first question, we do have a tree | andscape
preservation ordi nance. That particul ar
ordi nance exenpts single-famly residential from
Its applicability.

Regardi ng the BZA' s purview, you can
take into consideration any of the site
conditions in your decision, to weigh in any
further onto that. But you have the purview to
consi der any site conditions, whether that be
set backs, trees, adjacent properties, in |ooking
at those approval criteria. So if that tree is
within, you feel, one of those approval
criterias, then you can |l ean on that as part of
your deci sion.

MR. ROSENFELD: Okay. Thank you.

MR CASSI DY: Jay?

MR LEWS:. Again, just trying to
under stand why we separated this into two cases

because they're connected. Just for either Dan

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting

or John. Can you wal k us through?

MR. VINCENT: Yeah, I'll give a
bri ef background on how we got to these two
cases. M. Dukes applied for -- applied for his
first variance after a pre-application neeting.
During that pre-application neeting, we noticed
that the | ot coverage was al ready over the
al l oned 50 percent, and we did not dive too deep
Into the setbacks at that tine.

A few weeks later, after his
application, staff dove further into the setback
requi renents and noticed that instead of a zero
lot line on that right side of the property, it
was actually -- it's actually a 5-foot setback
requi renent.

And so two weeks later, M. Dukes was
advi sed to apply for another variance for the
sane project, and that is for that right side
set back encroachnent.

MR, CASSIDY: Phil, you had a
guestion?

MR. ADAMS:. Yeah, actually |I've got
two sort of separate ones on this very sane
point. And this is, | guess, for John. Wre the

board to say, Ckay, we approve the variance but
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unl i kely though it may be, ARB says, W don't
want you to take the tree down, does that sort of
set up a conflict between what the Town has said
you can do and what the ARB has said you can't
do?

MR. TAYLOR: There would be a
conflict if the Town -- if you guys approve the
vari ances and hypothetically the Architectural
Revi ew Board says, You can't renove the proposed
tree. There would be a conflict, naturally.

That neans the applicant would need to review
what ever requirenents of the Architectural Review
Board in order to nove forward.

But | want to keep the process sinple --
separated, is what I'mtrying to -- | understand
that there's an indication to keep themtoget her,
but I'mtrying to keep these processes separate
because we have no ability to dictate what the
Architectural Review Board shares as an approva
or condition of approval or disapproval.

MR. ADAMS: Under st ood.

MR. HANAN. | -- go ahead.

MR. ADAMS: | guess maybe the
question is: Does it nake sense or not nake

sense to -- if we were otherwi se going to approve
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It to say, Subject to the ARB being okay with the
renoval of the tree, so that the two dovetail? |
don't know. It's just a -- or just approve it
and let the chips fall where they're going to
fall at the ARB --

MR. TAYLOR: Not --

MR. ADAMS: -- if otherw se we
were -- Iif we were otherwise inclined to approve
it.

MR TAYLOR |If | can pause process
W se just a mnute. | kind of think we're kind
of going into deliberations. So | -- before we
go too far advance of deliberations of the
project, we can get that question answered. |
just don't -- froma procedural standpoint, |
just want to nmake sure that the applicant, before
you guys begin to problem sol ve and provide
recommendation for a decision that we have all of
the opportunity for the applicant or any others
to participate in the process.

MR. CASSI DY: Fair enough, John.

Are there other questions by the board?

MR. FARABEE: Yeah.

MR. CASSIDY: [|I'msorry. Go ahead,
Phi | .
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MR. FARABEE: This is Ben Farabee;
yeah, | have a procedural question. This whole
process, are we subservient to the ARB? 1Is the
BZA subservient to the ARB?

MR ADAMS: Jesus.

MR. TAYLOR: |Is that Ben?

MR. FARABEE: Yeah. This is Ben
Far abee, yeah.

MR. TAYLOR: No, so the Town can
make a decision on this absent whatever the ARB
deci des.

MR. ROSENFELD: John, this is
Larry. Who has final say in this case? This is
an interesting quandary. | nean, if we say yes
and the ARB says no, does that nean it's no? |If
we say no and the ARB says yes, does that nean
It's a no or a yes?

MR TAYLOR It --

MR. ROSENFELD: Who has final say
in this? Do you have any input on this?

MR. TAYLOR: No, no, | would want
to -- | can explain a little bit. Wat |I'm
trying to communi cate here is that the applicant
woul d need to neet both processes. They woul d

need to neet the standard of both processes. So
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you guys have one process, and the ARB has a
second process. |If the applicant doesn't neet
both, they can't nove forward.

MR, McQUILLIN: That's right. This
approval is sort of on two parallel tracks.
They've got to -- in order to conplete this
project, they're going to have to get approval of
the variance fromthe BZA, which only the BZA can
give. And ARB can gi ve approval on design,
aesthetics, trees, et cetera. The one thing you
potentially can do -- | know the ARB has done
this before -- is they have approved designs
subject to the applicant obtaining a vari ance.

It could be the sane thing here. W w Il approve
the variance if the ARB ultimtely approves the
ot her thing. Because ultimately John's right.
They need approvals from both separate and

di stinct bodies.

MR. ROSENFELD: Thanks, Mac. Just
a point, Frank. Most of us here have been on
this board for nultiple years. | do not recall
one case where the ARB s approval,
reconmendati on, whatever you want to call it, has
not been presented with this package for the BZA

to vote. And that upsets ne that this is not
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going along with the procedures that we have
adhered to for all of these years. |[|'ve done
mul ti ple renovati ons on ny hone, and | was
essentially informed by the BZA -- | nean, by the
ARB in ny discussions with them which were
informal, that their opinion had to be issued
prior to any final decisions being nade.

So -- in which case | think that that's
an integral part of the information that we need
to vote on this particular case. And if we don't
have the ARB's opinion, then | think this whole
thing has to be tabled. That's just ny opinion
at this nonent.

M5. O LEARY: John, it's Lin. Can
| just ask a question of M. Dukes?

MR. CASSI DY: Wiy don't we -- why

don't we let M. Dukes have his -- nmake his case,
and then we'll continue with commentary and
gquestions. | see a lot of questions here.

Jay, you were first, | think.

MR LEWS:. Yeah, | would just
comment that we probably don't have a view to how
many tines the ARB has declined sonething and it
never got to us. It was always -- again, not to

puddl e on here, but we always had the approval
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fromthe ARB before we would even reviewit.
So --

MR. CASSIDY: Let ne just say | do
recall a case or two where it was submitted to
the ARB but not yet approved by them and we got
the case. But | don't recall one where it hadn't
even been submtted yet.

MR. LEWS:. Yeah.

MR. CASSI DY: Phil?

MR. ADAMS: Yeah, | have a separate
question. It was not clear to ne, and maybe |
just wasn't listening closely enough, from Dan's
present ati on whet her the nei ghbor who will have
visibility onto -- onto the nodification has not
of fered up any objection -- has not weighed in on
it or has weighed in on it and has no objection,
which is --

MR. VINCENT: So, Phil, in the
staff review, we did note that Kent Dukes did
comment on that, and he voiced there was a
non -- let ne get the specific part. It was in
point | believe, M. Dukes, if you want to
confirm there was a non-objection fromthe
nei ghbor.

MR. DUKES: Yes, this is Ken Dukes.

Clark Bolen, Inc.
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The property owner contacted the nei ghbor and had
a voi ced non-objection fromthe neighbor. Also
about the tree, they contacted -- asked about the
tree, and the neighbor said the tree was al so
kind of a detrinent to their property, their

deck. It sheds a I ot of debris on their deck,
and they would like to see the tree go.

MR. ADAMS: The nei ghbor
affirmatively stated they had no objection to the
proposed construction?

MR. DUKES:. Exactly, yes.

MR. ADAMS: Ckay. Thank you.

MR. CASSI DY: Any ot her questions
for M. -- for Dan?

M. Dukes, any other questions you woul d
li ke to make -- any other comments you would |ike
to make?

MR. DUKES. Did you say ne,

M. Dukes?

MR. CASSI DY: Yes, mm hnmm

MR. DUKES:. Yes, | always like to
make a couple of comments, if | could.

As has been submtted, |'mrepresenting
Cat herine and David Gsh in this variance

request. The 50 percent |imt, the fact that it

Clark Bolen, Inc.
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exceeds the 50 percent |limt, the -- as

M. Vincent said, that setback was inpl enented
several years after the cottage was built, and
that placed the living -- living space that you
see on this site plan in blue, that placed that
| iving space and the cottage into the setback
area. So the extension of that with the new
addition sinply extends that existing -- that
area of setback by about 6 feet.

And the second variance for the | ot

coverage, the |lot coverage was -- as has been
said, the past -- or the | ot coverage percentage
exceeds the 50 percent limt. It exceeded it
when the house was built. The -- the cottage

that we're looking at is the sane floor plan as

t he ot her three-bedroom cottages in Sparrow Pond.
So the | ot coverage overage i s not because the
lot -- the floor plan of the cottage is |larger or
anything like that. It's just the fact that the
lot is very small.

If I could, I would |ike to address what
was just said about the ARB. The intention is
that the tree renoval require -- requires a
di fferent process than, as | understand

it -- well, I'"ve done it before. There is a
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vegetation renoval or permt required by the ARB,
and that is a different process than the actual
ARB revi ew of the building plans.

Take that one step further, and it was
nmy under standi ng and the recent project that |
conpleted at 1016 Thrasher Court, when we got to
the point of an ARB permt and the ARB bei ng very
far behind in their workload, the Town inforned
me that they had changed things sonewhat and that
buil ding permts are now being issued wth a
reconmendation for an ARB permt, but they are no
| onger requiring an ARB permt before issuing a
buil ding permt. And that was the case on this
recent project that | just conpl eted.

And they say the recommend -- the reason
for the recommendation of the ARB permt is to be
sure that the property owner and the contractor
under stand the covenants in the Sparrow Pond area
and so forth. And this was about the fifth
project like this that | have conpleted or | have
done, and I'mvery famliar with the covenants in
Sparrow Pond. |'ma property owner in Sparrow
Pond. So I did not apply for an ARB permt, and
the Town issued the building permt.

MR. FARABEE: Did you proceed

Clark Bolen, Inc.
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Wi t hout the ARB's review?

MR. DUKES:. Yes.

MR. FARABEE: What was the outcone?
Did they eventually review it?

MR. DUKES: No. | never applied.

MR. FARABEE. Are you still in
error?

MR. DUKES: Still what?

MR. FARABEE. Are you still in
error? Should you have applied?

MR DUKES: As | say, | was
I nformed by the Town buil ding services that that
was no |longer a requirenent prior to getting a
buil ding permt, and that turned out to be
exactly what happened, that | received the
bui | ding permt, went through construction, all
of the inspections and so forth, and an ARB
permt was never required.

There would be -- in this project, there
wll be an ARB permt required for the vegetation
renoval, and | plan on doing that as soon as we
get the building permt. But we wll not start
any construction until we have the vegetation
renoval permit. But there is not an ARB permt

requi red. There's probably going to be a
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recommendati on for an ARB permt, and that's the
way things are today.

MR. FARABEE: It would -- it would
be nice to hear that clarification fromour Town
peopl e.

MR. CASSI DY: Yeah. WMac, do you
have a view on this? Because it seens to ne that
any ot her project that we have ever reviewed of
this type where the external |ook of the -- of
the structure has been changed, it requires an
ARB approval .

MR MQU LLIN. Yeah, that's
separate process. | did just ask John to send
me -- John Taylor. | just sent himan emil
asking if he can send y'all's rul es of procedure.
One potential recommendation is kind of continue
this hearing, let the ARB weigh in, and bring it
back before the Board of Zoni ng Appeal s at that
time.

MR TAYLOR  Yeah, | think
M. Rosenfeld shared earlier that you guys can
table it. |If that is a concern of ARB approval,
| think that would be in the -- your purviewto
table for further information, which would be

submttal to the ARB, if that is the desire of
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t he board.

MR, CASSIDY: | would entertain a
notion that we table these two -- these two
requests until the ARB acts.

MR. FARABEE: Second it, Farabee.

MR. CASSI DY: GCkay. There's a
noti on made and seconded to table this. [Is there
any further discussion, Jay?

MR TAYLOR | think --

MR LEWS:. Was there anyone el se
t hat was going to speak on the case for or
agai nst ?

MR. ROSENFELD: The case |I'm
stating is that it just bothers ne that at no
poi nt has anyone even applied to the ARB. It's
| i ke they're just bypassing that. And the fact
that the Town has indicated to hi mthat they
don't need it, to ne, that's inane because why
I ssue a building permt if the ARB's going to
eventual |y say, You shouldn't do this. You
shoul d not do that. W never worked on cases
where, as Frank pointed out, had never been
applied for even.

This just bothers nme to no end. So |

woul d nove to deny both things right off the top,
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but obviously that's not going to be the notion.
So I'll nake a notion to table it and give them
time to apply for a permt before | think this
t hi ng shoul d even cone before us.

MR. CASSI DY: W have that notion
made and seconded.

Phil, you had a comment ?

MR. ADAMS: Yeah. | nean, the
| anguage is getting a little bit | oose here.
When you refer to permt, we're not talking about
a Town permt, construction permt. W're
tal ki ng about an ARB permt, right?

MR. ROSENFELD: Yes.

MR. ADAMS: And if you -- if, in
fact, the Town doesn't require an ARB permt in
t hi s nei ghborhood for this type of -- for this
type of construction, tabling it until they get
the ARB permt, which they don't have to get and
which they may not intend to get, is essentially
the same as sort of denying it because it puts it
on the table indefinitely. And that doesn't seem
fair to the honmeowner.

MR, McQUILLIN:  That was going to
by my question, M. Dukes. Are you agreeable to

us tabling this just for a reasonabl e anount of

Clark Bolen, Inc.
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time to allow the applicants to at |east go
before the ARB to see what's needed?

MR DUKES: I'malittle --

MR. ADAMS: |'msorry. | apologize
for interrupting, but are you suggesting that we
take action to conpel the honmeowner to go to the
ARB in a circunmstance when the honeowner is not
required to do so?

MR MQULLIN. No. | think with
respect to the tree and given that this is two
sort of -- there are kind of two issues at play
here, | was just trying to see if we could al
kind of reach an agreenent that | ook, you'll
apply and cone back to us, bring this back next
nonth for consideration, sonething |ike that,
wi thin a reasonabl e anount of tine.

MR. FARABEE: M. Dukes?

MR DUKES. Yes. |I'mjust alittle
confused about what is required to initiate
construction. |'ve always been under the
| npression that once a building permt -- the
Town issues a building permt, then construction
can begin. And it -- it would not be up to the
honmeowner or the applicant or whoever to decide

that. It's up to the building permt office
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whet her or not they would issue a building permt
wi t hout an ARB permt.

MR MQU LLIN:. That
Is -- M. Dukes, that's correct. | think the
I ssue is, though, if you get a -- if the Town
determ nes you can get a building permt but the
ARB doesn't approve the design or has issues with
how it | ooks, you're kind of doing that -- the
honmeowner's doing that at their own risk. So |
think that's kind of the concern of the BZA is
they want to nmake sure that your fol ks have
checked the boxes so that this doesn't create
I nconsi stent deci sions or an issue down the road,
which | think benefits everybody.

MR DUKES: | see.

MR. CASSI DY: Yeah, M. Dukes, |
woul d suggest for your own protection, | think
you need to clarify where you stand with the ARB
and what's needed.

MR MQULLIN. Are you confortable
with that, though, M. Dukes, at |east naybe
delaying a nonth to talk with ARB, get an
application in, and then once you' ve heard from
t hem what' s needed, what's not needed, whet her

t hey approve or not, then com ng back to the BZA
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on that?

MR. DUKES: | assune we really have
no choice. But again, | would say that |
would -- with current -- with ny understandi ng of
the current load -- the current | oad of the ARB,

|"mnot sure a nonth is even in the picture for
themto review an application or an inprovenent
application. They're talking like it's many
weeks behi nd.

MR MQULLIN Wich I -- yeah, |
think we -- yeah, | threw out a nonth. | don't
know how | ong the ARB takes, but | just wanted to
gi ve you sone assurance that as soon as you heard
fromthem we can work with you to try to get
sonet hing schedul ed. W' re not going to
unnecessarily delay this.

MR ADAMS: |s he required to go to
the ARB at all here?

MR. DUKES:. That's ny question
al so.

MR. TAYLOR. So the ARB -- based on
t he covenants, he would be required to get ARB
approval .

MR. ADAMS: For the ARB or for the

tree thing?
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MR. TAYLOR:. The entire thing, tree
and -- tree included.

MR. ADAMS: That's not what |
t hought | heard earlier, but okay.

MR. DUKES: That's not ny recent
experience either wwth the Town -- with the Town
bui I ding office.

MR. FARABEE: | have a question for
M. Dukes. This is Ben Farabee.

MR. CASSI DY: Yes, sir.

MR. FARABEE: M. Dukes, if we were
to give approval on this, would you proceed, cut
down that tree w thout any ARB approval ?

MR. DUKES: No, sir, | would not
because the ARB has a different process for the
tree renoval, and | fully would follow that
pr ocess.

The answer then about the -- an approval
to get an ARB permt as an inprovenent, building
| nprovenent process, yes, | -- | would not be
entering that process.

MR. FARABEE: Thank you.

MR. ROSENFELD:. Question then. |If
this is -- if getting the tree renoved is

contingent upon putting in the addition and it's
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a separate process through the ARB that woul d not
be constrained by tine, why haven't you done
t hat ?

MR. DUKES: Because | was unsure of
t he vari ance approval that we're going through
today, and | knew that there was going to be
a -- and the property owner knows that there
woul d be a very big expense to renove the tree
and then not be able to -- for the -- to get the
variance for the construction.

MR. ROSENFELD: This sounds nore
and nore fishy the nore | listen to it.

MR LEWS:. It sounds perfectly
reasonabl e to ne.

MR. DUKES:. Yeah, | just -- it was
going to cost a lot of noney for the tree renoval
and so on, and until you --

MR. ROSENFELD: But you can't do
the addition unless you renove the tree, correct?

MR. DUKES: And | can't do the
addition w thout the variances.

MR. ROSENFELD: So they're both
part and parcel of this project. So if you can't
do one -- you can't do the project wthout one or

t he other, one would assune that you would apply
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for both of those. And by the fact that you
didn't apply for even the tree renoval is really
suspect.

MR, CASSIDY: GCkay. I|I'mgoing to
suggest that --

MR. ADAMS: That's --

MR. CASSI DY: -- we give the
applicant a nonth to talk to the ARB and talk to
Town staff and clarify exactly what approvals are
needed before this project can commence.

MR. ROSENFELD: And I'mthinking in

writing.

MR CASSIDY: |'msorry?

MR. ROSENFELD: | would like to see
sonething in witing. | don't want to hear,

Well, the Town told ne --

MR. CASSI DY: Yeabh.

MR. ROSENFELD:. -- that they
don't -- it's not necessarily needed. | want
sonething in witing.

MR. FARABEE: | don't understand
why the Town peopl e cannot tell us what the
process is.

MR TAYLOR W -- | --

MR. FARABEE.: We're going

Clark Bolen, Inc.
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i ndi vi dual tracks down this when we've never done
this before.

MR. TAYLOR: This has been

a -- M. Farabee, |I've tried to clarify that
we've -- this has not been what | would call a
new practice within the last -- or a newer

practice that's within the |ast year, the | ast
two years. Wat the Town has historically done
IS, upon submttal for a zoning permt, that the
appli cant woul d have evidence that they already
submtted to the Architectural Review Board.
Under our current adm nistration, that practice
has been shifted to where it is no | onger part of
t hat application requirenent that ARB approval
wll be submtted with that zoning application.

And so staff still takes the perspective
t hat we encourage the applicant to reach out to
the Architectural Review Board for purposes of
what we're experiencing right now, where there
m ght be sonething to review that the
Architectural Review Board takes upon their
review prior to us issuing a zoning permt.

So it isn't anything that's separately
as far as a new practice. It's just that this

particul ar case is one that we've seen in nore
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recent tines that has not received ARB review
prior to reaching you-all fromthe Board of
Zoni ng Appeal s.

MR. FARABEE: It seens to ne you're
asking the applicant to do sonething that we
can't even figure out how to do. And you're
telling ne we can't proceed w thout -- you know,
Wit hout their approval. And you're telling him
to go get it, and yet he hasn't even done it in
the past. |I'mjust as confused as he is about
what the process m ght be now

MR MQULLIN Well, let ne try to
provide sone clarity on that. So one, the BZA
grants or denies variance requests. And that's
what's before y'all today. There is a separate
process under the general covenants where the
ARB, a separate entity, has its own approval
process. And both of those boxes have to get
checked ultinmately before -- to get ultimate
approval because there's a situation where we
coul d approve -- the BZA could approve the
vari ance but the ARB nay not approve the tree
removal and/or the construction, in which case
they could bring sone sort of enforcenent action.

So the honmeowner's safest bet is to go through

Clark Bolen, Inc.
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both of those processes.

Typically -- | understand what Larry's
saying. Typically they start at the ARB and then
come to the BZA. So as | see it, there's really
a couple of options for the board. One is to
defer the request. | have a copy of your rules
of procedure up in front of nme, and nunber 17 in
your rul es of procedure says, Cases to be heard
by the BZA nmay be deferred for a period of not to
exceed 90 days. For the record, the reasons
gi ven for postponenent nust be clearly stated in
the notion for deferral.

So that's one option, is to defer it
for 90 -- up to 90 days, give the applicant tine
to go to the BZA. The other option is to approve
the request, to deny the request, or to approve
the request with conditions; you know, we're
goi ng to approve the variance subject to the ARB
signing off on their aspects of the project. But
ultimately that's fully up to this body as to
what they want to do.

MR. TAYLOR: And if | could add
nmy -- the other thing | want to reference is
Wi thin our code, Section 12-28, which speaks to

private restrictions, the Town, we can't enforce
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any of the ARB's covenants. So | just want that
to be part of the record. So even though we are
encouragi ng the applicant to engage with the ARB,
t he Town cannot enforce the ARB Architectural
Revi ew Board gui delines or standards.

MR. FARABEE: Does the ARB have a
covenant that says they can table sonething until
they get a decision out of us?

MR MQULLIN | don't think
there's anything in the general covenants that
says that. But they certainly have approval
authority based on the covenants, and they
certainly have the ability to institute
enforcenent actions. But as John pointed
out -- and John, it's a very good clarification,
that is separate and apart from anything the Town
does. That's the ARB.

MR. CASSI DY: Thank you.

MR. FARABEE: So, for exanple, the
board coul d hypot hetically approve the variance
condi ti oned on the honmeowner getting whatever
requi red approvals there are fromthe ARB. |
think that -- | think that |ast part is probably
unnecessary because they've got to do it anyway.

MR. TAYLOR  Yeah, that was going
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to be ny cooment. If you guys were going to |ead
to approving it, the condition of adding or a
requi renent of seeking Architectural Review Board
approval woul d be neani ngl ess, in ny opinion.

MR, McQUILLIN:  John's probably
right on that.

MR, ADAMS: But conceptually,
that's what we woul d be doi ng.

MR. TAYLOR: Conceptually correct.

MR, McQUILLIN:  Yes.

MR. FARABEE. W have had nunerous
projects where we've denied that the ARB' s
approved and for obviously different reasons.
But |'mjust saying this again would be a
different reason, as | guess it should be.

MR, TAYLOR If | can just pull
back and -- and | just wanted you guys to
under stand the scope of what your reviewis, is
that if there is a concern regarding the actual
tree, then | would say discuss the nerits of the
tree regarding the application and not the
Architectural Review Board process. So
that -- if I"'mjust pulling back a bit.

MR. FARABEE: No, | -- it isn't

about the tree, nor is the ARB interested in that
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tree. It's a pine tree. They don't care about
pine trees. And so -- | nean, | don't think it's
that tree. It's just an issue that |, as a board

menber, wouldn't want to approve this and --
wi t hout the ARB being involved in it and then the
ARB feel |ike they should have -- just like |
woul d feel the sane way if it was vice versa,
that the ARB says, Go ahead. No problemwth
t hat .

| think we've got the -- we've kind of
got ass backwards a little bit.

MR. CASSI DY: Let's start off wth
the fact that we have a notion made and seconded
to defer this application while the applicant
talks to the ARB. Now, we've got to do sonething

with that notion.

Ckay. If | call into question --
MR LEWS: Can we take a vote?
MR CASSIDY: So I'll take a vote

on that now.

Ben?
MR. FARABEE. Repeat -- repeat the
not i on.
MR. CASSIDY: The notion is to
defer action on this -- on these two applications

Clark Bolen, Inc.
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until the applicant speaks to the ARB about

what's required.

MR. FARABEE: Yes.
MR CASSI DY: Jay?
MR. FARABEE: Yes.
MR. CASSI DY: Lin?
M5. O LEARY: Yes.
MR CASSI DY: Larry?
MR. ROSENFELD: Yes.
MR, CASSI DY: Morris?
MR. HANAN: Yes.

MR. CASSIDY: Phil?
MR. ADAMS: No.

VR.

CASSI DY: Ckay. And Frank,
yes. Modttion | carries six to one.

W're going to defer this, and | would
strongly suggest that the applicant at |east get
a sense of what approvals are necessary and
whet her you're working with both the Town
bui | di ng departnent, and the ARB --

MR. TAYLOR | just want to --

MR. CASSIDY. -- so we are al
cl ear on exactly what needs to be done here when
t he applicant cones back?

MR TAYLOR: Just for the record, |

Clark Bolen, Inc.
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wanted to ensure that that was for both cases?

MR, CASSIDY. It is for both cases.

MR. ROSENFELD: And | would like to
see the information that is returned to us be in
witing. | would not |ike hearsay anynore. |
need sonething that's concrete. That's ny
feelings. | don't know about the rest of you.

MR. FARABEE: Did you get that from
t he ARB?

MR. ADAMS: | nean, the ARB' s going
to do what it's going to do. W can't conpel
themto wite a letter.

MR. ROSENFELD: | understand that,
but they always do wite a letter.

M5. OLEARY. Can | just ask a
qui ck question of John and Daniel? Wen you guys
get a packet and you're |looking to send this to
us, is there a checklist? Like, because did we
notice at any point before this neeting today
that we didn't have anything about this tree from
the ARB? Because if the ARB knew this was comni ng
before the BZA today, | would have thought that
sonehow it woul d have gotten a priority, because
it is a pine tree, to sort of nove this al ong.

So we're just sort of talking in circles

Clark Bolen, Inc.
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here. |'mjust curious. Wen you guys do a
packet, is there a checklist to see if the ARB' s
needed for sonething, that there's a letter in
there so that if -- when the -- when the
honmeowner cones to present this to us, they
have -- they're ready?

And | think that's just a little bit of
my frustration here. It seens |like he didn't
t hi nk he needed to have this, and we think he
does need to have it because it's what we've had
all along. So |I'mjust curious, the process that
you and Dani el have, John, when you | ook at a
packet, do you doubl e-check that if a tree needs
to be renoved that you have sonething so that
M. Duke isn't com ng here thinking he's got a
conpl ete packet when he really doesn't?

MR TAYLOR. So, yes, we do have a
checklist, and ARB approval is not required in
order to submt for a variance.

M5. O LEARY: Ckay.

MR. VINCENT: And, Lin, I -- when
M. Dukes and | talked first about this variance.
He included that in his -- in the discussion,
that he did not apply to ARB, and he wanted to
see if he could get BZA approval prior to ARB

Clark Bolen, Inc.
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approval. So staff did know that he did not have
any ARB tal ks, and that's not a requirenent, so
we proceeded with his application.

MR, McQUILLIN:  And just for the
record, there's nothing wong with doing it in
the order he did. But it's arisk to the
honmeowner because they -- like, to the extent the
board was inclined -- rather than deferring it
today, but if they were inclined to grant it and
he ultimately didn't get ARB approval, he's in a
bi nd.

MR, CASSIDY. | think where the
confusion cones in for ne is that the applicant
apparently has done previous projects of this
nat ure where he has not gotten ARB approval and
it has gone through. To ne, that is -- that's
not correct, that there should have been -- I'm
not a | awer here, but there should have been ARB
approval as well. Every other project where the
exterior of a building is being changed, it
requi res ARB approval.

So, yeah, | agree with Mac. | don't
think the ARB has to go first, but -- but it
certainly has to go at sone point.

Ckay. Are we done with this case?

Clark Bolen, Inc.
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M5. O LEARY: Yes.

MR, ROSENFELD: Yes.

MR LEWS: Yes.

MR. CASSI DY: Ckay. Then thank
you, everyone, and let's hope we can find our way
t hrough this.

| wll now call case BZA 20-0000012 at
1053 Shovel er Court.

Dan, you are up.

MR. VI NCENT: Thank you, M. Chair.

| am sharing ny screen once again. Hold
on a second.

Al right. Can everyone see the
Power Poi nt ? Qur next case being presented today
I s case nunber BZA 25-000012. This is a variance
request for the increase in nmaxi nrum| ot coverage
on approximately .35 percent or 12 square feet
for a proposed AC stand. The representative is
M. Curt Watts, and the applicant and property
owner are M. Peter and Mary Anne Col |ins.

The property location is
1053 Shovel er Court, located in the sane
nei ghbor hood as our first case. TMS nunber is
207-06-00-054. Lot size is approximately

3,471 square feet, or .08 acres. And the zoning

Clark Bolen, Inc.
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district is the R 2-0 residential overlay
di strict.

The Town of Kiawah Island' s |and use and
pl anni ng ordi nance all ows a maxi nrum | ot coverage
of 50 percent for the subject property and all ows
for a 15-foot front setback, a zero lot line side
set back on one side, and a 10-foot rear setback,
This property is legally nonconformng in regards
to | ot coverage.

Per Charl eston County records, the
exi sting residence was previously constructed in
1976, and the subject property was acquired by
M. Peter Collins and Mary Anne Collins in 2022.
Here is an aerial view of the subject parcel, a
G S aerial.

Staff took a site visit on July 30th,
2025. During the inspection, staff observed
active construction activities on the property.
The construction of the AC stand was not in the
scope of work being done at the tine of the site
visit. Staff notified the applicant,

M. Curt Watts, of a violation pertaining to the
unperm tted work being constructed w thout an
approved zoning permt.

The applicant submtted a zoning permt

Clark Bolen, Inc.
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subsequently on July 31, 2025. The scope of work
I ncl uded interior renovations within the existing
footprints, installation of new wi ndows, and

m nor repairs of the siding and decki ng. Zoning
permts were subsequently approved on Monday,
August 4, 2025.

Here are a few pictures staff observed
on that July 30th; the front of the property,
adj acent properties. This is the left side of
the property, the rear side, and the subject
property.

The applicant's proposed pl ans i ncl ude
updating an existing HVAC system | ocated beneath
the hone. A new HVAC stand is proposed to the
rear east side of the existing residence, which
Is located at the north -- northeast of your
screen here where it says, Proposed AC deck.

The proposed HVAC stand woul d add
approxi mately 22 square feet of inpervious area,
I ncreasing the total | ot coverage by
approxi mately .35 percent. The existing |ot
coverage is approximately 66.7 percent now. The
proposed | ot coverage woul d be 67.05 percent.

The proposed HVAC stand encroaches into

the rear setback by approximately 1 feet 5
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-- 1'8". Odinance -- the Town of Ki awah

| sland' s | and use and pl anni ng ordi nance al |l ows
adm nistrative relief of a side setback or rear
setback of up to 5 feet for construction of the
HVAC stand, so if all conditions are net
according to Section 1264 Setbacks.

The applicant has filed for an HVAC
set back separate zoning permt. That was filed
on July 31st for the encroachnent of the HVAC
stand into the required rear setback. Al
condi ti ons have been net, and the zoning permt
remai ns pendi ng subj ect approval of the | ot
coverage vari ance before you today.

The applicant has submtted the proposed
plans to the Kiawah Island Architectural Review
Board, and the Kiawah Island Architectural Review
Board has approved vari ance stating, Due to the
exi sting building extendi ng past the setback
| i nes shown in the construction drawi ngs, a
vari ance i s approved.

We'll nove on to the approval criteria.
Criteria A there are extraordinary and
exceptional conditions pertaining to the
particul ar piece of property.

There may be extraordi nary and
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exceptional conditions containing -- pertaining
to the particular piece of property due to the
| egal | y nonconform ng status of the property
regarding | ot coverage. Existing coverage is
66. 7 percent, and the proposed | ot coverage is
67. 05 percent.

The -- per the applicant's letter of
I ntent, quote, The natural trees retained in the
front present a natural buffer to the street and
all ow the hone to be secluded visually fromthe
street. This adds greatly to the streetscape and
comuni ty anbi ence, end quote.

Criteria B, These conditions do not
generally apply to other properties in the
vicinity.

These conditions may be unique to the
subj ect property and may not generally apply to
ot her properties in the vicinity. The subject
property is located in the R20 residential zoning
district. Adjacent properties across and al ong
Shovel er Court are also located in the R2
residential zoning district. EXisting structures
in the vicinity may or may not have simlar
encroachnents based on setback standards.

Per the applicant's letter of intent,

Clark Bolen, Inc.
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quote, We're not aware of simlar nonconformng

| ot conditions in the imredi ate area. Each

I ndi vi dual property has special attributes in
shape, size, and orientation. W' ve included
several pictures illustrating simlar structures
I n the nei ghborhood; however, the status of their
conformty i s unknown,

Criteria C, because of these conditions,
the application of this ordinance to the
particul ar piece of property would effectively
prohi bit or unreasonably restrict utilization.

The application of this ordinance to
1053 Shovel er Court would prohibit the
construction of the proposed addition as the
proposed structure will increase |ot coverage
over the all owabl e maxi mum 50 percent; however,
It does not unreasonably restrict the utilization
of the property.

Criteria D, the authorization of the
variance wll not be of substantial detrinent to
t he adj acent properties or the public good, and
the character of the zoning district will not be
harnmed by the granting of this variance.

The aut horization of this variance may

not be of substantial detrinent to the adjacent
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properties or the public good. The proposed
addition is positioned in the rear of the hone
and wi Il be screened fromthe neighbors on the
right side of the property, directly adjacent to
t he proposed HVAC deck.

Per the applicant's letter of intent,
quote, The residential character of the property
I's very secluded fromthe adjacent neighbors to
the west. Visibility is also very natively
screened and heavily canopi ed by existing natural
vegetation. The east side neighbor is connected
with the adjoining deck. The equipnent is not
visible fromthis deck, end quote.

Criteria E, The BZA shall not grant a
vari ance the effect of which would be to all ow
t he establishnment of a use not otherw se
permtted in a zoning district, to extend
physically a nonconform ng use of land, or to
change the zoning district boundaries shown in
the official zoning map.

Ganting of this variance woul d not
al l ow the establishnent of a use not otherw se
permtted in the zoning district, extend
physically a nonconform ng use of the |and, or

change the zoning district boundaries. Per the
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applicant's letter of intent, quote, The granting
of this variance wll not allow for a use not
permtted by the ordinance.

Criteria F, The fact that the -- the
fact that the property nay be utilized nore
profitably should a variance be granted may not
be considered grounds. The BZA may not consi der
profitability when considering this variance
request.

Criteria G the need for this variance
shall not be the result of the applicant's own
actions.

The need for the variance nmay not be the
result of the applicant's own actions, as the
existing structure is |egally nonconform ng
regardi ng | ot coverage. The existing | ot
coverage is currently 66.07 percent -- sorry,
66. 7 percent. The applicant purchased the
property in 2022. The hone was constructed in
1976. Per the applicant's letter of intent,
guote, The owners purchased the property inits
current formand had no prior involvenent in the
exi sting nonconform ng encroachnents which are
now i n pl ace.

Criteria H Ganting of this variance

Clark Bolen, Inc.
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wll not be contrary to the public or

nei ghbor hood interest nor will not adversely
affect other properties in the vicinity nor
interfere wwth the harnony, spirit, intent, or
pur poses of these regul ati ons.

The proposed | ot coverage increase is
mnimal. The applicant is also partially
offsetting the new | ot coverage or -- excuse ne.
Per the applicant's letter of intent, quote,
Granting of the variance wll actually enhance
the individual properties and ultimately lead to
an overall inprovenent of the community aesthetic
and allow the owners to upgrade or maintain their
property over tinme, as is possible wth adjacent
properties that do not experience this particular
har dshi p.

And Criteria I, Ganting of this
vari ance does not substantially conflict with the
conprehensi ve plan or the purposes of this
or di nance.

Granting of this variance may not
substantially conflict with the conprehensive
pl an or the purposes of this ordi nance.

The Board of Zoni ng Appeal s may approve,

approve with conditions, or deny case

Clark Bolen, Inc.
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BZA 25-000012. And again, this is a variance

request for an increase -- for an increase in the

exi sting |lot coverage by approxi mately

.35 percent, or 12 square feet, for the

i nstallation of a proposed HVAC stand at the

subj ect property |located at 1053 Shovel er Court.
This concludes staff's presentation.

MR, CASSI DY: Thank you, Dan.
Questions for Dan?

Ben?

MR. FARABEE: Dan, in your
wite-up, it said that the ordi nance allows for
admnistrative relief for ACAV [sic]. |Is that
for ACAV only?

MR. VINCENT: The ordinance all ows
for admnistrative relief for HVAC stands as wel |
as generator stands.

MR. FARABEE: (Cenerator stands?

MR. VI NCENT: Yes.

MR. FARABEE. Ckay. And is that
your office that does that?

MR, VINCENT: That is an
admnistrative relief. So yes, it's up to staff
and the planning director to adm ni ster those.

MR. FARABEE: Ckay. Thank you.

Clark Bolen, Inc.
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MR. CASSI DY: Phil? You're on
mut e, Phil.

Looks |li ke we lost Phil. Onh, there he

You're still on nmute, Phil.
Now we | ost him Any other questions?

MR. FARABEE: This is Ben again. A
procedural one. It seens that | recall a few
years back there was a sim/lar case, and |
t hought | understood that ACAV coul dn't be put
under these units any longer; is that correct?

MR. TAYLOR:  Yeah, it would be
based on the design of them flood el evation.
They woul d need to neet flood elevation. So nost
of the older units are being replaced in order to
neet fl ood requirenents.

MR. FARABEE: Ckay. So they've got
to go -- they've got to cone out fromunder it.
So they've got to be outside the unit, right?

MR. TAYLOR: It can be underneat h.
It just needs to be able to neet flood. So if it
does not neet that, then nore than likely it
woul d be on the outside adjacent.

MR. FARABEE. Ckay. It still can

be under neat h?

Clark Bolen, Inc.
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MR. TAYLOR: Yeah, unless there is
sonething that -- within that nei ghborhood that
requires that. But as long as it neets the fl ood
requi renents, it could be placed anywhere on
the -- | can't say anywhere on the site, but it
coul d be placed there.

MR. FARABEE: Just the point | was
going to lead up to is that all of those units
back there are -- exceed the current | ot
coverage. So every one that gets a new HAV [sic]
Is going to be back here asking for a variance to
coverage just to put an ACV -- AV in.

MR. TAYLOR. I'mgoing to -- the
| ot coverage, not necessarily.

MR. FARABEE: Ckay. All right.
Then | stand excused.

MR, CASSIDY: Phil, it looks |like
you're off nute.

MR. ADAMS. Yeah, sorry about that.
| -- but | think the question that we're just
di scussi ng covers what | was just going to ask,
which is where are the -- where is the existing
HVAC st and?

MR. CASSI DY: GCkay. Oher

qguestions?

Clark Bolen, Inc.
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Al right. M. Watts?
MR. WATTS: Yes. This is
Curt Watts with Watts builders. |'mrepresenting
Mary Anne and Pete Collins for 1053 Shovel ers
Court. So John -- Dan did a great presentation.
Dan, | do want to point out, | think you

said in your presentation that we did not have a

zoni ng, but we do have a zoning for the -- for
the HVAC that was approved. | think it's John's
signature on here. So that -- you guys did

adm ni stratively approve that zoning permt.

In addition to that zoning permt, we do
have the ARB' s approval, and |'ve provided that
docunentation. W also have the comunity's
associ ati on approval -- | should say cottage
associ ation's approval for that as well, and I
provi ded that docunentation.

And | really don't have anything else to
say on it other than, you know, it is a snall
I ncrease to the | ot coverage that is already over
the I ot coverage and -- and that, you know, this
woul d enhance the usability of the ground floor
space and create a better situation for the
air-conditioning unit to be out in the open air

rat her than bel ow t he house.

Clark Bolen, Inc.
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MR. FARABEE: And what's that
reason again? That it needs to be outside rather
t han under neat h?

MR. WATTS: Not that it needs to
be. It's just they work nore efficiently when
they're in the open air.

MR CASSI DY: O her questions?

Phil -- do you have a question, Phil?

MR. ADAMS: No.

MR, CASSIDY: Ckay. |If there are
no further questions, |'lIl entertain any notions
t hat anyone woul d care to nake.

MR. ROSENFELD: |'l1 nmake a notion
t hat we approve.

M5. O LEARY: | nmake a notion that
we approve this variance.

MR. CASSI DY: Ckay. Lin has noved
for approval. |Is there a second?

MR, ROSENFELD: | second it.

MR. CASSI DY: Larry seconds. Any
further discussion?

Al right. W'Il take the vote.
Ben?

MR. FARABEE. Yes.

MR CASSI DY: Jay?

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 74

MR LEWS: Yes.

MR. CASSI DY: Lin?
M5. O LEARY: Yes.

MR CASSI DY: Larry?
MR. ROSENFELD:. Yes.
MR. CASSIDY: Morris?
MR. HANAN: Yes.

MR, CASSI DY: Phil?
MR. ADAMS:  Yes.

MR.

CASSI DY: And Frank, yes. So
It's unani nous. The variance is approved due to
the very small footprint and the benefici al
effects of noving the AC outside.

John, do we have any further business
t oday?

MR. TAYLOR: No additi onal

busi ness. | just want to give a couple of
rem nders regardi ng, one, your continuing
education. |'ve been pushing out the last two
nont hs opportunities for you to conplete
continuing ed opportunities. So if you have not
conpl eted those, Petra and | wll be doing a
round check for Septenber. W don't want that to
get into Novenber, Decenber and those have not

been conpleted. So we'll make sure that you

Clark Bolen, Inc.
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have -- those emails that have been sent out, if
you pay attention to those avail abl e dates.

This is just kind of a -- kind of
related, | guess, to one of the cases today. Qur
pl anni ng conm ssion actually has on their agenda
for our upcom ng Septenber neeting to begin
di scussions of the Town initiating its own
architectural review board or design review
board. And so that essentially the architectural
review controls could be a process where now t he
Town woul d be adm nistering its own design
revi ew.

So that was just kind of an FYI
regardi ng the architectural review board as that
di scussi on of cases today.

No additional --

MR. ADAMS: That would be -- that
woul d be --

MR. TAYLOR: You cut out a bit
there. Could you try to repeat that one nore
time?

MR. ADAMS: That would be a
repl acenent of the existing ARB?

MR. TAYLOR: So it is not

necessarily a replacenent of the ARB. As it's

Clark Bolen, Inc.
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bei ng represented today, we're noving forward
with the process to consider primary -- or | want
to say primarily commercial and non single-famly
residential devel opnents.

So the -- if you -- | guess I'll just
gi ve a broader context here. |f you guys recall,
about two and a half years ago the Town and the
conmmuni ty association did develop a task force to
review the transfer of the architectural review
board to the community associ ation. That process
has stalled, and so there's still sone
uncertainty of where that architectural review
board will land in its future.

And so this is just the start of the
process for the Town to initiate its own, absent
the existing architectural review board. As of
currently, it would be not a replacenent. It
woul d just be a town-controlled function.

MR. ADAMS: Thanks.

MR. CASSI DY: John, do we know
whet her there will be a Septenber neeting?

MR. VINCENT: W do have two cases
on the agenda for next nonth.

MR. CASSI DY: Ckay. And then just

one other thing, if you could -- John, if you

Clark Bolen, Inc.
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could ask Petra to |l et each of us know where we

st and on

because |

conti nui ng education for the year

"mnot sure | know. | know |'ve done a

couple of things, but I'mnot sure whether |'ve

conpl eted ny requirenents or not.

anyone?

MR. TAYLOR  Ckay.
MR. CASSI DY: Anything el se,

VR. ROSENFELD: Yeah, Fr ank. |

don't know if | can make the Decenber neeti ng.

It is the era of the Rosh Hashanah. So | don't

know i f |

anot her,

Larry.

everyone.

wll be here or not. One way or
we'll see what we can do.

MR. CASSI DY: Gkay. Thank you,

MR. ROSENFELD: Ckay.
MR, CASSI DY: GCkay. Thanks,
W' re adj our ned.

(Meeting concluded at 2:36 p.m)

Clark Bolen, Inc.
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CERTI FI CATE

|, Jessica Bolanos, Notary Public
in and for the State of South Carolina, do hereby
certify that the foregoing neeting took place
virtually via video conference. The testinony of
the witness and all objections nade at the tine
of the neeting were recorded stenographically by
me and were thereafter transcribed by
conputer-aided transcription. The foregoing is a
full, conplete and true record of the testinony
of the witnesses and of all statenents nade at
the tinme of the neeting.

| further certify that | am neither
related to nor counsel for any party to the cause
pendi ng or interested in the events thereof.

Wtness ny hand, | have hereunto
affixed ny official seal at Charl eston,
Charl eston County, on 16th day of
Sept enber, 2025.

Jessi ca Bol anos
My Conmm ssion expires
April 22, 2032
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66:13

visit 10:20 61:16,
21

visually 64:10
voiced 14:22 36:20
37:2

vote 5:7 34:25
35:10 55:18, 19
73:22

<W >

walk 30:1
walkway 11:10
16:17

want 27:1 286
29:4 31:2,14
32:16 33:21 34:23
36:22 45:11 49:15,
19 52:21,23 53:1
55:4 56:21 72:6
74:17,23 76:2
wanted 46:12
54:17 57:1 58:24
Warbler 8:10 9:1,
11,13 10:14 139
14:2 18:14,18
Watts 60:19 61:22
72:1,2,3 734
way 25:23 41:2
55:7 60:5 77:12
weeks 30:10, 16
46:9

weigh 29:13 41:17
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weighed 36:15, 16
welfare 7:1

well 10:9 20:7
25:25 27:22 38:25
49:16 51:12 59:19
69:16 72:16

went 40:16

were 3:21 5:3
32:11 38:15 43:10,
11 46:15 485
49:25 50:19 52:17
56:16 57:25 65:1
71:20 76:1 77:18
west 10:14 66:9
we've 50:1, 5, 25
54:12 55:10, 15
58:10 65:4
windows 62:3
wise 32:11

wish 4.1 7:12
withess 78:6, 16
witnesses 6:6 8.5
78:11

work 26:6 27:15
46:14 61:20, 23
62:1 73.5

worked 42:21
working 56:19
workings 4:10
workload 39:8
write 57:12, 14
write-up 24:15
69:12

writing 49:12, 15,
20 575

written 6:8
wrong 59:5
WWW.CLARKBOL
EN.COM 1:15

<Y >

ya 3:13

y'all 51:15

y'all's 41:15

yard 18:15 19:8
Yeah 27:25 30:2,
22 32:23 33.2,7,8
35:21 368,10
41:6,12,20 438
45:16 46:10, 11

48:15 49:17 53:25
59:22 70:12 71:1,
19 77:9

year 50:7 77:2
years 18:3 22:11
25:2 34:21 352
38:3 50:8 70:9
76.7

yell 4:6

you-all 51:2

<Z>

zero 17:22 18:4, 16,
19,20 30:12 616
zoned 18:21
ZONING 1:1 210
3:3 4:11, 13, 14, 15,
19,22 5:2,6,9 6:20
7.7 10:4,10, 12,15
13:7,10 14:11
15:2,4,5,8 19:19
20:13, 16, 18, 20
22:22 237,14
26:11,16 275
41:18 50:9, 15, 22
51:3 60:25 61:24,
25 624 638,11
64:19, 22 65:22
66:17, 19, 20, 23, 25
68:24 72:8,11, 12
Zoom 3:22 4.5
9:19
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WORD LIST

<0>
000013 (1)
08 (1)
09 (1)

<1>

1 (1)

10 (1)
1016 (1)
1031 (5)
1053 (5)
10-foot (1)
11 (2
12 (3)
12:58 (1)
12189 (1)
12-28 (1)
1264 (1)
13 (8)
134 (1)
15 (1)
15-foot (1)
16th (1)
17 (1)
18 (2)
1'8 (1)
1976 (6)
1994 (1)

<2>

2 (1)

2:36 (1)

20 (2)
20-0000012 (1)
2014 (1)

2022 (2)

2024 (1)

2025 (7)

2032 (1)
207-06-00-032 (1)
207-06-00-054 (1)
22 (2)
25-000011 (3)
25-000012 (2)
26 (4)

29401 (1)

29405 (1)
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<3>
3471 ()
30 (1)
30.65 (1)
30th (3)
31 (4)
31t (1)
35 (3)
38 (1)
ard (1)

<4>

4 (1)
4112 (1)
4,112.33 (1)
47 (1)

45 (1)

<5>
5

50 (9)
500 (1)
54.97 (2)
5-foot (8)

<6>

6 (1
6-29-70 (1)
6-29-8 (1)
64 (7)
66.07 (1)
66.7 (3)
67.05 (2)

<7>
7-foot (1)

<8>
843-762-6294 (1)

<9>
90 (3)
92 (3)

<A>
ability (4)
able (2)
absent (2)

AC (4

ACAV (3)
accurate (1)
acquired (2)
acres (2)

Act (3)

action (3)
actions (9)
active (1)
activities (1)
acts (1)

actual (2)

ACV (1)
ADAMS (26)
add (4)

adding (2
addition (32)
additional (4)
additions (1)
address (3)
addressed (1)
adds (1)
adhered (1)
Adjacent (21)
adjoining (1)
adjourned (1)
administer (2)
administering (1)
administration (2)
administrative (5)
administratively (1)
administrator (3)
advance (1)
adversely (4)
advisable (1)
advised (1)
aerial (4)
aesthetic (1)
aesthetics (1)
affect (4)
affirmatively (1)
affixed (1)
agenda (2)
agent (1)

ago (2)

agree (1)
agreeable (1)
agreement (1)
ahead (5)
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ar (2
air-conditioning (1)
allow (13)
allowable (3)
allowed (1)
allows (5)

alter (1)
ambience (1)
amount (2)
and/or (1)
Anne (3)
announcement (1)
answer (2)
answered (1)
answers (1)
anymore (1)
anyway (1)
apart (1)
apologize (1)
apparently (1)
appeal (5
APPEALS (13)
appear (2)
appearance (2)
Appendix (1)
applicability (1)
applicable (1)
applicant (38)
applicants (15)
applicant's (18)
application (19)
applications (1)
applied (7)
apply (16)
approval (40)
approvals (4)
approve (28)
approved (13)
approves (1)
approving (1)
approximately (24)
April (1)

ARB (100)
ARB's (9)
Architectural (25)
area (8)

areas (3)
as-built (1)
asked (1)



asking (4)
aspects (1)
ass (1)
assembled (1)
assist (1)
association (3)
association's (1)
assume (2)
assumed (1)
assurance (1)
attach (1)
attention (1)
attorney (1)
attributable (1)
attributes (1)
August (3
authority (2)
authorization (6)
authorized (1)
AV (1)
available (2)
aware (2)

<B>

back (10)
backed (1)
background (1)
backwards (1)
based (10)
bathroom (2)
beginning (1)
BEHALF (1)
believe (3)
BEN (11)
beneath (1)
beneficial (1)
benefits (1)
bet (1)

better (1)
beyond (1)
big (2)

bind (1)

bit (6)

blue (1)
BOARD (58)
boards (1)
board's (1)
boardwalk (4)
bodies (1)
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body (3)
BOLANOS (3)
BOLEN (1)
bothers (2)
bottom (1)
boundaries (7)
Box (1)

boxes (2)

BOYD (1)

brief (1)

bring (3)
broader (1)
buffer (1)
buffering (1)
builders (1)
building (23)
built (6)
business (4)
button (1)
bypassing (1)
BZA (32)
BZA24-000013 (1)
BZA25-000011 (1)
BZA25-000012 (1)
BZA's (1)

<C>
calculation (2)
cal (6)
canopied (1)
care (2
careful (1)
Carolina (1)
carries (1)
CASE (37)
cases (12)
CASSIDY (63)
Catherine (5)
cause (2)
certain (1)
certainly (3)
CERTIFICATE (1)
certification (1)
certify (2
cetera (1)
chair (3)
CHAIRMAN (1)
chance (1)
change (6)

changed (3)
character (5)
Charleston (7)
check (1)
checked (2)
checklist (3)
chips (2)
choice (1)
circles (1)
circuit (1)
circumstance (1)
clarification (2)
clarify (4)
clarifying (1)
clarity (1)
CLARK (1)
clear (3)
clearly (1)
close (1)
closely (1)
Code (4)
Coallins (4)
colors (1)
come (5)
comes (3)
comfort (1)
comfortable (1)
coming (3)
commence (1)
comment (4)
commentary (1)
comments (5)
commercial (1)
commission (2)
Committee (1)
communicate (1)
community (7)
community's (1)
compel (2)
complete (5)
completed (6)
compliance (1)
comprehensive (6)
computer-aided (1)
conceptually (2)
concern (3)
concerned (1)
concerning (1)
concluded (1)
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concludes (2)
concrete (1)
condition (5)
conditioned (1)
conditions (27)
conduct (1)
conducting (1)
conference (1)
confirm (1)
conflict (10)
conformity (1)
conforms (1)
confused (2)
confusion (1)
connected (2)
consider (7)
consideration (4)
considered (6)
considering (4)
consistent (1)
constrained (1)
constructed (6)
construction (19)
contacted (2)
contained (2)
containing (1)
contains (1)
context (1)
contingent (1)
continue (4)
continuing (3)
contractor (3)
contrary (3)
controls (1)
copy (1)
correct (6)
corresponding (1)
cost (1)
cottage (9)
cottages (3)
counsel (1)
County (4)
couple (4)
Courier (1)
course (1)
court (18)
covenant (1)
covenants (7)
coverage (46)



covers (1)
create (2)
criteria (33)
criterias (1)
curious (2)
current (12)
currently (5)
Curt (3)
cut (3
cutting (1)

<D>

DAN (13)
Danie (2
Dan's (1)
data (1)
DATE (1)
dated (1)
dates (1)
David (4)
day (1)
days (4)

deal (1)
debris (1)
December (2)
decide (1)
decides (1)
decision (11)
decisions (3)
deck (6)
decking (1)
declaration (1)
declined (1)
deep (1)
defer (7)
deference (1)
deferral (1)
deferred (2)
deferring (1)
definitely (1)
delay (1)
delaying (1)
deliberations (2)
denied (1)
denies (1)
deny (5
denying (1)
department (1)
deprives (1)
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design (6)
designated (1)
designs (1)
desire (1)
destroying (1)
determines (1)
detriment (7)
develop (1)
developed (3)
developments (1)
dictate (1)
different (5)
direct (1)
directly (2)
director (5)
disapproval (1)
disapproved (1)
discuss (1)
discussing (1)
discussion (5)
discussions (2)
disprove (1)
distinct (1)
district (22)
dive (1)
documentation (2)
doing (6)
double-check (1)
dove (1)
dovetail (1)
drawings (1)
dropped (1)
due (6)

Duke (1)
Dukes (46)

<E>

earlier (2
easier (1)
east (3)

ed (1)
education (2)
effect (4)
effectively (2)
effects (1)
efficient (1)
efficiently (1)
either (3)
elevation (2)

email (1)
emails (1)
Enabling (1)
encourage (1)
encouraging (1)
encroach (1)
encroaches (2)
encroachment (5)
encroachments (4)
enforce (2)
enforcement (2)
engage (1)
enhance (3)
enhanced (1)
ensure (1)
ensuring (1)
entered (1)
entering (1)
entertain (2)
entire (1)
entity (1)
entrance (2
equipment (1)
era (1)

error (2)
essentially (3)
established (6)
establishment (6)
e (1)

events (1)
eventually (2)
everybody (3)
evidence (3)
exactly (5)
example (1)
exceed (4)
exceeded (2)
exceeds (2)
exception (1)
exceptional (7)
exceptions (3)
Excuse (2)
excused (1)
exemption (2)
exempts (1)
Existing (28)
expect (1)
expedite (1)
expense (1)
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experience (2)
experiencing (1)
expires (1)
explain (2)
extend (7)
extending (1)
extends (1)
extension (1)
extent (2)
exterior (1)
external (1)
extraordinary (7)

<F>

fact (10)
fact-finding (1)
Failure (1)
Fair (2

fall (2)
familiar (1)
far (3)
FARABEE (53)
farther (1)
features (1)
fee (4)
feelings (1)
feet (28)
fifth (2)
figure (1)
file (1)

filed (3)
final (3)
find (1)
First (12)
fishy (2)
fits (1)
flood (5)
flooding (1)
Floor (4)
folks (1)
follow (1)
following (1)
footprint (1)
footprints (1)
force (1)
foregoing (2)
form (1)
formal (1)
forth (2)



forward (5)
foster (1)
FRANK (7)
Freedom (2)
front (10)
frustration (1)
full (2)
fully (2
function (2)
further (10)
furthest (1)
future (1)
FYl (1)

<G>
gathering (1)
general (3)
generally (6)
generator (2)
getting (4)
GIS (2
Gish (4)
give (11)
given (2
gives (1)

go (20)
gobbledygook (1)
going (30)
good (8)
gotten (2)
Government (1)
grant (7)
granted (5)
granting (20)
grants (2)
great (1)
greatly (2)
ground (1)
grounds (4)
guess (6)
guidelines (1)
guys (10)

<H>

half (1)

hall (2)
Hanan (4)
hand (7)
happened (1)
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hard (1)
hardship (2)
harmed (3)
harmony (3)
Hashanah (1)
HAV (1)
HAYNSWORTH
1

health (1)

hear (7)

heard (6)
hearing (3)
hearsay (1)
heavily (1)
helping (1)
hereunto (1)
hexed (1)
Historically (2)
Hold (1)

home (12)
homeowner (7)
homeowner's (2)
homes (1)
hope (1)

hours (1)
house (6)
HVAC (12
hypothetically (2)

<|>

(2
illustrating (1)
immediate (1)
impervious (1)
implementation (1)
implemented (1)
impression (1)
improvement (6)
improvements (1)
inane (1)
incident (1)
inclined (3)
include (2)
included (4)
inconsistent (1)
increase (13)
increased (1)
increases (1)
increasing (2)

indefinitely (1)
independent (3)
indicated (1)
indicates (1)
indication (1)
individual (3)
indulgence (1)
informal (1)
Information (10)
informed (3)
initiate (2)
initiating (1)
input (2)
inside (1)
inspection (2)
inspections (1)
installation (2)
institute (1)
integral (1)
intend (1)
intent (24)
intention (1)
interest (5)
interested (3)
interesting (1)
interests (1)
interfere (3)
interior (1)
interpret (1)
interprets (1)
interrupting (1)
invading (1)
involved (3)
involvement (1)
ISLAND (8)
Isand’'s (3)
issuance (1)
issue (8)
issued (3)
issues (3)
issuing (2)

its (8)

<J>

JAY (7)
JESSICA (3)
Jesus (1)
JOHN (20)
John's (4)
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join (1)
joining (1)
judicial (1)
July (5)

jump (1)
June (1)
jurisdiction (3)

<K >

keep (3)

Ken (2)

Kent (1)
KIAWAH (12)
kind (12)
knew (2)
know (17)
knowing (1)
knows (1)

<L>

Land (9)
landscape (2)
landscaping (1)
language (1)
large (1)
larger (1)
LARRY (10)
Larry's (1)
lawyer (1)
lead (3)
lean (1)

left (3)
legally (6)
letter (23)
LEWIS (10)
limit (5)
LIN (7)

line (7)
lines (6)
listen (1)
listening (1)
little (6)
livability (1)
livable (1)
living (3)
load (2)
Local (1)
located (17)
LOCATION (4)



long (2)
longer (4)
look (3)
looking (3)
looks (3)
loose (1)
lost (2)
lot (65)
lots (2)

<M >

MAC (7)
mailed (2)
maintain (1)
major (1)
majority (2)
map (2)

Mary (3)
matches (1)
matter (2)
maximum (6)
McQUILLIN (16)
mean (7)
meaningless (1)
means (1)
media (1)
meet (7)
Meeting (19)
meets (1)
member (1)
MEMBERS (4)
merits (1)

met (3)
Microsoft (1)
minimal (2)
minor (1)
minute (1)
minutes (1)
mitigation (1)
mm-hmm (1)
modification (1)
moment (1)
Monday (1)
money (1)
month (6)
months (2)
Morris (3)
motion (13)
motions (1)
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move (8)
moved (1)
Moving (3)
multiple (2)
mute (3)

<N>

name (3)
natively (1)
natural (3)
naturally (1)
nature (1)
near (1)
necessarily (3)
necessary (2)
need (22)
needed (8)
needs (5)
neighbor (8)
neighborhood (8)
neighboring (2)
neighbors (2)
neither (1)
never (6)

new (10)
newer (1)
news (1)

nice (1)

non (2)
nonconforming (14)
non-objection (3)
normal (1)
Normally (1)
north (3)
northeast (1)
NOS (1)
Notary (1)
note (1)

notice (2)
noticed (2)
notification (1)
notified (2)
November (1)
number (9)
numerous (1)

<0O>
oath (1)
objection (3)

objections (1)
observed (2)
obtain (1)
obtaining (1)
obvioudy (3)
offered (1)
office (3)
official (3)
offset (1)
offsetting (2)
Oh (1)

Okay (32
older (1)
O'LEARY (9)
once (3)

ones (1)

open (2)
opinion (4)
opportunities (2)
opportunity (1)
option (2)
options (1)
order (7)
orderly (1)
ordinance (25)
organizations (1)
orientation (1)
outcome (1)
outside (4)
overage (1)
overal (3)
overlay (2)
overturn (1)
owner (6)
owners (2)

<P>

PA (1)

p-m (2
package (1)
packet (4)
paralle (1)
parcel (3)
part (8)
partially (2)
participate (1)
particular (14)
parties (3)
parts (1)
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party (1)
patience (1)
pause (1)
pavers (5)
pay (1)
pending (2)
people (2)
percent (25)
percentage (2)
perfectly (1)
period (1)
periodic (1)
permanent (1)
permit (47)
permits (4)
permitted (7)
permitting (1)
persons (3)
per spective (1)
pertaining (7)
pertinent (1)
pervious (5)
Pete (1)
Peter (2)
Petra (2)
Phil  (15)
PHILLIP (1)
physically (6)
picture (1)
pictures (3)
piece (7)
pine (4)
place (2)
placed (6)
plan (13)
planned (4)
planning (12)
plans (6)
plat (2)

play (1)
please (2)
PO (1)

point (11)
pointed (2)
Pond (6)
poor (1)
portion (2)
positioned (2)
possible (1)



Post (1)
posted (2)
postponement (1)
potential (2)
potentially (1)
Pound (1)
power (1)
Power Point (1)
practice (4)
pre-application (2)
preliminary (1)
present (6)
presentation (6)
presented (4)
presenting (1)
preservation (1)
previous (1)
previously (1)
primarily (2)
primary (2)
prior (11)
priority (1)
private (1)
probably (4)
problem (2)
procedural (3)
procedure (3)
procedures (1)
proceed (3)
proceeded (1)
proceeding (1)
process (28)
processes (6)
profitability (4)
profitably (3)
prohibit (5)
project (20)
projects (4)
promote (1)
properties (35)
property (68)
property's (1)
propose (2)
proposed (36)
protect (1)
protection (1)
provide (5)
provided (3)
provides (1)
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public (15)
puddle (1)
pull (1)
pulling (1)
purchased (2)
purpose (4)
purposes (10)
purview (4)
push (1)
pushing (1)
put (3)

puts (1)
putting (1)

<Q>
quandary (1)
quas (1)
guestion (19)
questions (10)
quick (1)
quorum (1)
guote (23)

<R>

R2 (2)

R20 (6)

R-2-0 (2)

raise (4)

reach (2)
reached (1)
reaching (1)
read (4)

ready (1)

really (5)

rear (14)

reason (4)
reasonable (3)
reasons (2)
rebuttal (1)
recall (5)
receive (1)
received (2)
recognize (2)
recommend (1)
recommendation (6)
recommended (1)
recommending (1)
record (10)
recorded (3)

records (3)

red (1)
reduced (2)
reduction (3)
refer (1)
reference (1)
reflects (1)
regarding (13)
regards (2)
regulations (5)
related (4)
relation (2)
relief (6)
remains (1)
reminded (1)
reminders (1)
removal (14)
remove (4)
removed (4)
renovations (2)
rentals (1)
repairs (1)
Repeat (3)
replace (1)
replaced (1)
replacement (3)
replacing (4)
REPORTED (1)
representative (3)
represented (1)
representing (3)
request (16)
requested (3)
requests (6)
require (4)
required (17)
requirement (8)
requirements (6)
requires (7)
requiring (1)
residence (3)
residential (10)
respect (1)
rest (1)
restrict (5)
restrictions (3)
result (8)
resulted (1)
retained (1)
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returned (1)
review (45)
reviewed (1)
right (21)
risk (2
road (1)
roof (1)
ROSENFELD (30)
Rosh (1)
round (1)
rules (3)
rulings (1)

<S>

safest (1)
safety (1)
saying (5)
says (11)

SC (5)
scheduled (1)
scope (3)
screen (6)
screened (2)
seal (1)
secluded (2)
second (9)
secondary (2)
seconded (3)
seconds (1)
Section (2)
see (15)
seeking (1)
seen (1)
send (3)
sense (3)
sent (2
separate (10)
separated (2)
separately (2)
September  (4)
sequence (1)
sequencing (1)
services (1)
set (1)
setback (37)
setbacks (7)
shape (1)
share (1)
shared (1)
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shares (1)
sharing (1)
sheds (1)
shifted (1)
Shoveler (5)
Shovelers (1)
show (1)
showing (1)
shown (3)
sic (2

side (23)
sides (5)
siding (1)
sgn (1)
signature (1)
significant (1)
signing (1)
similar (7)
simple (2)
simply (2)
simultaneoudsly (1)
single-family (4)
SINKLER (1)
sr (2

site (9)
situation (2)
six (1)

size (7)

sizes (1)

skip (1)
small (4)
smaller (1)
sole (1)
solve (1)
somewhat (1)
soon (2)
sorry (7)
sort (8)
sounds (2)
south (2)
space (3)
Sparrow (7)
speak (7)
speakers (2)
speaks (2)
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                 1                  MR. CASSIDY:  With that, I'll call



                 2    to order the August 18, 2025, meeting of the Town



                 3    of Kiawah Island Board of Zoning Appeals.  I'm



                 4    Frank Cassidy.  I'm the board chair.  And in



                 5    addition to myself, the members hearing the case



                 6    today are Lin O'Leary, Jay Lewis, Morris Hanan,



                 7    Ben Farabee, Phil Adams, and Larry Rosenfeld may



                 8    join us.



                 9                  MR. ROSENFELD:  I am --



                10                  MR. CASSIDY:  There you are.  You



                11    are here, Larry.



                12                  MR. ROSENFELD:  I am here.



                13                  MR. CASSIDY:  Got ya.  Staff



                14    members present are Dan Vincent from our planning



                15    staff; John Taylor, our planning director; and



                16    Mac McQuillin, our town attorney.



                17             Our case rulings from this and any BZA



                18    are available for public review and inspection



                19    during the normal business hours at the town



                20    hall.  Because of the unfortunate flooding



                21    incident at the town hall, obviously we're



                22    conducting this meeting virtually via Zoom.  I'm



                23    going to try very hard to conduct an orderly and



                24    efficient meeting, and I ask for your patience



                25    and indulgence in helping me do that.
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                 1             If you wish to speak, at other times



                 2    with and with other boards, I have used Microsoft



                 3    Teams, which has a function where you can



                 4    actually push a button to raise your hand.  But



                 5    they currently don't have that on Zoom.  So raise



                 6    your hand or just -- just yell, and I'll



                 7    recognize you.  But let's try not to speak over



                 8    one another because that makes for a poor record.



                 9             At this time, I would like to explain to



                10    the public the workings of the BZA.  The Board of



                11    Zoning Appeals is a quasi judicial body



                12    established to interpret and grant relief from



                13    the zoning ordinance.  The Board of Zoning in



                14    terms -- the Board of Zoning interprets and



                15    grants relief from the zoning ordinance.



                16             The board has jurisdiction over three



                17    types of cases; appeals, variances, and special



                18    exceptions.  Appeals are heard regarding



                19    administration actions or decisions by the zoning



                20    administrator.



                21             Variances may be granted when strict



                22    application of the zoning ordinance would cause



                23    an unnecessary hardship.  The board's actions



                24    must be placed on -- based on specific standards,



                25    as contained in SC Local Government Planning
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                 1    Enabling Act of 1994 and the Town of Kiawah



                 2    Island Zoning Ordinance.  And of course those are



                 3    what we're considering today.



                 4             Special exceptions allow the board to



                 5    permit uses if certain conditions, as contained



                 6    in the zoning ordinance, are met.  A simple



                 7    majority vote of the quorum present is required



                 8    to grant a variance or to overturn the decision



                 9    of the zoning administrator in appeal to grant a



                10    special exemption.



                11             Because today's hearing is a public



                12    fact-finding meeting, we are in compliance with



                13    the Freedom of Information Act and SC Code



                14    6-29-70.  15 days prior to the meeting, an



                15    announcement was posted in the Post and Courier.



                16    A sign was posted on or near the designated



                17    properties.  And a notice was mailed to the



                18    applicant or representative to persons within



                19    500 feet of the application and the parties of



                20    interest.  Persons, organizations, and the news



                21    media that have requested declaration of our



                22    meeting certification also been notified.  The



                23    Freedom of Information Act does not require



                24    notification of anyone other than the applicant



                25    and the parties of interest.
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                 1             Our purpose today is for interested



                 2    parties to be heard in order to assist the board



                 3    in gathering evidence pertinent to each case.  If



                 4    the members of the BZA feel the need for further



                 5    information to clarify a case, the board has the



                 6    authority to subpoena witnesses.



                 7             In addition to your testimony, our board



                 8    has been presented with written information



                 9    submitted to the -- to the staff by the applicant



                10    or their agent for each case.  This information



                11    is now considered to be evidence and is entered



                12    into the permanent record of this body.  It's



                13    assumed that it's complete, true, and accurate.



                14             Also we have been presented data



                15    assembled by the staff for the purpose of



                16    clarifying the location and the effect on



                17    surrounding property.  Our board has the power to



                18    approve, approve with conditions, or to deny your



                19    request.  In granting a variance, the Board of



                20    Zoning Appeals may attach to it such conditions



                21    regarding the location, character, or other



                22    features of the proposed building, structure, or



                23    use as the board may consider advisable to



                24    protect established property values in the



                25    surrounding area or to promote the public health,
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                 1    safety, or general welfare.



                 2             We are also authorized to defer a case



                 3    should there be a need to obtain additional



                 4    information.  If an applicant's request is



                 5    approved by -- for a special exemption,



                 6    exception, a variance, or an appeal of a decision



                 7    by the zoning administrator, they must go to the



                 8    Town of Kiawah Island to apply for permits.  The



                 9    variances and special exceptions granted by the



                10    BZA are valid for 12 months after this meeting;



                11    however, if the applicant's request is



                12    disapproved and they wish to appeal the decision



                13    of this board concerning their case, appeals must



                14    be addressed to the circuit court.



                15             SC Code 6-29-8 states that the appeal



                16    must be filed by the applicant within 30 days



                17    after the decision of the board is mailed to



                18    them.  Failure to file an appeal within this time



                19    limit deprives the court of jurisdiction to hear



                20    the matter.



                21             Staff will present information, the



                22    applicant will present their case, and we'll hear



                23    from any others for which to speak.  Be reminded



                24    to direct your comments to the board, not the



                25    applicant or other speakers.
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                 1             To expedite the meeting, I would ask all



                 2    persons who expect to speak today, please raise



                 3    your right hand and Mac is going to administer



                 4    the oath.



                 5                  (Witnesses sworn by Mr. McQuillin.)



                 6                  MR. McQUILLIN:  All right.  Thanks,



                 7    everyone.



                 8                  MR. CASSIDY:  Thank you, Mac.  I



                 9    will now call case BZA 25-000011 and 13 at



                10    1031 Warbler Court.  First we'll hear from staff,



                11    then the applicant, then others.  All speakers



                12    should state your name and current address for



                13    the record before presenting testimony.  I'll



                14    limit comments by the public to three minutes,



                15    and the applicant will have a chance for



                16    rebuttal, if that's necessary.



                17             Dan, you're up.



                18                  MR. VINCENT:  Thank you, Mr. Chair.



                19             I'm going to share my screen.  Can



                20    everybody see the presentation up on the screen?



                21                  MR. ROSENFELD:  Yes.



                22                  MR. VINCENT:  Okay.



                23                  MR. FARABEE:  No.  I'm good.



                24                  MR. VINCENT:  All right.  So our



                25    first and second case are related to the same
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                 1    property.  That property is 1031 Warbler Court.



                 2    I'll read them both simultaneously, and then I'll



                 3    read the criteria separately per each case.  But



                 4    these two cases are together for one specific



                 5    project, not two projects; one project on one



                 6    property.



                 7             So the first case today, BZA 25-000011,



                 8    is in relation to a variance request for the



                 9    increase in lot coverage by approximately



                10    .64 percent or 26 square feet for a proposed



                11    addition located at 1031 Warbler Court.



                12             Our second variance case is 000013,



                13    which is also located at 1031 Warbler Court, and



                14    that is in relation to the reduction of the



                15    required 5-foot side setback by approximately



                16    31 square feet, and that is also for a proposed



                17    addition.



                18             Our representative today joining us on



                19    Zoom is Mr. Dukes; the applicant property owner,



                20    Mr. David and Ms. Catherine -- Catherine Gish;



                21    and the TMS number for the subject property is



                22    207-06-00-032.



                23             The total size of the property is



                24    4,112.33 square feet, or about .09 acres.



                25    According to Charleston County records, the home
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                 1    was constructed in 1976.  The home was also



                 2    acquired by David and Catherine Gish in 2014.



                 3    The Town of Kiawah Island's Land Use Planning and



                 4    Zoning Ordinance requires a front setback of 20



                 5    feet, side setback of 5 feet, and a rear setback



                 6    of 10 feet.  The maximum allowable lot coverage



                 7    for this lot is 50 square feet -- or, sorry,



                 8    50 percent.  The current lot coverage is legally



                 9    nonconforming, as well as the setbacks.



                10             Here is a zoning aerial view of the



                11    subject property.  The subject property is



                12    located in the R20 residential zoning district.



                13    Adjacent properties to the north, south, east,



                14    and west across Warbler Court are also located in



                15    the same R20 zoning district.  Surrounding



                16    neighborhood is primarily developed with



                17    single-family homes.



                18             There's a GIS aerial view of the subject



                19    property.



                20             Staff -- staff took a site visit on



                21    July 30th, 2025, and took a few site pictures.



                22    This is the front of the property, adjacent



                23    properties across the street, adjacent



                24    properties' neighboring sides, the rear, and the



                25    subject property.
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                 1             Located on your screen now is the



                 2    proposed site plan provided by Mr. Dukes.  And



                 3    again, this contains two parts to the variance.



                 4    One part of the variance is increasing the lot



                 5    coverage by .64 percent, 26 square feet.  The



                 6    size of the new addition is located at the bottom



                 7    right of your screen in a red hexed area.  This



                 8    is about 64 square feet.



                 9             The applicants' plans also propose



                10    destroying a portion of the boardwalk walkway on



                11    the front of the property located to the north



                12    and replacing it with the pervious pavers.  This



                13    has resulted in an offset to the lot coverage by



                14    approximately 38 square feet or about



                15    .92 percent.  The total proposed increase in lot



                16    coverage is 54.97 percent, and the total



                17    secondary lot coverage is approximately



                18    .92 percent.



                19             I'm just going to skip over to 13.



                20    Okay.  So the applicants' plans also include the



                21    same addition, which is adding approximately



                22    64 square feet.  The areas of new addition within



                23    the side setback is approximately 30.65 square



                24    feet.  Now, at the furthest point of



                25    encroachment, the proposed structure encroaches
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                 1    approximately 4.7 feet into that required 5-foot



                 2    setback.  And then again, the applicants' plans



                 3    propose to move that front boardwalk entrance and



                 4    replace it with pervious pavers.  Again, the



                 5    total increase in primary lot coverage is



                 6    approximately -- the total proposed lot coverage



                 7    is approximately 54.97 percent, and then the



                 8    total secondary lot coverage is approximately



                 9    .92 percent.



                10             Moving on to the criteria.  And again,



                11    I'll read through the criteria for the first BZA



                12    case, BZA 11, and then afterwards I'll read 13,



                13    and then we will have a discussion.



                14             Okay.  So Criteria A there, may be



                15    extraordinary and exceptional conditions



                16    pertaining to the particular piece of property.



                17             There may be extraordinary and



                18    exceptional conditions pertaining to the



                19    particular property due to the small size of the



                20    lot.  The lot size is approximately 4,112 square



                21    feet.  Per the applicants' letter of intent,



                22    quote, The unusual condition regarding this



                23    property is lot size related to other properties



                24    in the community.



                25             Criteria B, These conditions may be
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                 1    unique to the subject property and may not



                 2    generally apply to other properties in the



                 3    vicinity.



                 4             These conditions may be unique to the



                 5    subject property and may not generally apply to



                 6    other properties in the vicinity.  The subject



                 7    property is located in the R20 zoning district.



                 8    Adjacent properties and properties across



                 9    Warbler Court are also located in the R2



                10    residential zoning district.



                11             Existing structures in the vicinity may



                12    or may not have similar encroachments based on



                13    those current setback standards.  Per the



                14    applicants' letter of intent, quote, These



                15    conditions do not apply to other properties in



                16    the vicinity, which exceeded the lot coverage



                17    restrictions when lot lines were established,



                18    many of the existing properties with similar lot



                19    sizes and smaller two-bedroom cottages, which may



                20    not exceed lot coverage restrictions.



                21             Criteria C, because of these conditions,



                22    the application of the ordinance to the



                23    particular piece of property would effectively



                24    prohibit or unreasonably restrict the utilization



                25    of the property.
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                 1             The application of this ordinance to



                 2    1031 Warbler Court would prohibit the



                 3    construction of the proposed addition as the



                 4    proposed structure will increase the lot coverage



                 5    over the maximum allowable 50 percent; however,



                 6    it does not unreasonably restrict the



                 7    utilization.



                 8             Criteria D, The authorization of the



                 9    variance will not be of substantial detriment to



                10    the adjacent properties or the public good, and



                11    the character of the zoning district will not be



                12    harmed by the granting of this variance.



                13             The authorization of the -- of this



                14    variance may not be of substantial detriment to



                15    the adjacent properties or the public good.  The



                16    proposed addition is positioned in the rear of



                17    the home and does not stretch farther than the



                18    existing portion of the rear of the home.  Per



                19    the applicants' letter of intent, quote, The



                20    addition will only be visible by one of the



                21    adjacent properties, and that neighbor has not



                22    voiced -- has voiced non-objection to the planned



                23    addition, end quote.



                24             Criteria E, the BZA shall not grant a



                25    variance the effect of which would not allow the
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                 1    establishment of a use not otherwise permitted in



                 2    a zoning district, to extend physically a



                 3    nonconforming use of land, or to change the



                 4    zoning district boundaries shown on the official



                 5    zoning map.  Granting of this variance would not



                 6    allow the establishment of a use not otherwise



                 7    permitted, extend physically a nonconforming use



                 8    of land, or change the zoning district



                 9    boundaries.



                10             Per the applicants' letter of intent,



                11    quote, The planned addition would add



                12    approximately 64 square feet of lot coverage



                13    calculation; however, this will be reduced to



                14    26 square feet by replacing the front boardwalk



                15    with pervious pavers.



                16             Criteria F, The fact that the property



                17    may be utilized more profitably should a variance



                18    be granted may not be considered grounds for the



                19    variance.  The BZA may not consider profitability



                20    when considering a variance request.



                21             Per the applicant's letter of intent,



                22    quote, The addition being planned is not for



                23    profitability.



                24             Criteria G, The need for the variance



                25    shall not be the result of the applicant's own
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                 1    actions.



                 2             The need of the variance may not be the



                 3    result of the applicants' own actions.  The



                 4    existing structure is legally nonconforming in



                 5    regards to lot coverage and setback requirements.



                 6    The home was also constructed in 1976.



                 7             Criteria H, the proposed lot coverage



                 8    increase -- sorry -- granting of this variance



                 9    will not be contrary to the public or



                10    neighborhood interest nor will not adversely



                11    affect other properties in the vicinity, nor



                12    interfere with the harmony, spirit, intent, and



                13    purposes of these regulations.



                14             The proposed lot coverage increase is



                15    minimal.  The applicant is also partially



                16    offsetting the new lot coverage by replacing the



                17    existing entrance walkway with pervious pavers.



                18    Per the applicants' letter of intent, quote, The



                19    planned addition would add approximately 64



                20    square feet of lot coverage calculation, but it



                21    will be reduced to 26 square feet by replacing



                22    that front boardwalk with pervious pavers.



                23             Criteria I, Granting of this variance



                24    does not substantially conflict with the



                25    plan -- comprehensive plan or the purposes of

�

                                                                      17







                 1    this ordinance.



                 2             The granting of this variance may not



                 3    substantially conflict with the comprehensive



                 4    plan or the purposes of this ordinance.



                 5             Okay.  I will switch over to 13 and go



                 6    through the same criteria.  And, again, this



                 7    Variance Case Number 13 is a variance request for



                 8    the reduction of the required 5-foot setback or



                 9    approximately 31 square feet for a proposed



                10    addition.



                11             Okay.  So Criteria A, There may be



                12    extraordinary and exceptional -- there are



                13    extraordinary and exceptional conditions



                14    pertaining to the particular piece of property.



                15             There may be extraordinary and



                16    exceptional conditions pertaining to the piece of



                17    property due to the setback lines of the property



                18    being established after construction of the



                19    property.  The residence was constructed in 1976,



                20    according to Charleston County records, and the



                21    recorded plat dated June 2, 1976, indicates a



                22    zero lot line on the left side of the property.



                23    Under current regulations, the Kiawah Island



                24    Property Setback Appendix requires a 5-foot side



                25    setback on both sides.
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                 1             Per the applicants' letter of intent,



                 2    quote, The setback lines for the properties were



                 3    established years after the cottage was built.



                 4    Since the property has zero lot lines on both



                 5    sides with the adjacent properties, the existing



                 6    setback lines show the house to be invading the



                 7    setback areas on both sides.



                 8             Criteria B, These conditions do not



                 9    generally apply to other properties in the



                10    vicinity.



                11             These conditions may be unique to the



                12    subject property and may not generally apply to



                13    other properties in the vicinity.  While all the



                14    currently developed lots on Warbler Court are



                15    subject to either a 5-foot or 7-foot side yard



                16    setback, the recorded plat reflects a zero lot



                17    line condition on one side of each lot.  The



                18    majority of the developed lots of Warbler Court



                19    requires a one side zero lot line -- one side as



                20    a zero lot line.



                21             The subject parcel is also zoned R20



                22    residential overlay district, consistent with the



                23    adjacent properties.  Existing structures in the



                24    vicinity may or may not have these similar



                25    encroachments based on current setback standards.
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                 1    Per the applicant's letter of intent, quote, The



                 2    condition of having both sides of the house



                 3    encroach setback areas is unique.



                 4             Criteria C, Application of this



                 5    ordinance to the subject property would prohibit



                 6    the construction of the proposed addition due to



                 7    the encroachment into the required 5-foot side



                 8    yard setback; however, such application does not



                 9    appear to unreasonably restrict the overall use



                10    of the property.



                11             Per the applicant's letter of intent,



                12    quote, The ability to have an additional bathroom



                13    greatly increases the livability of the cottage.



                14    There is no bathroom on the left side of the



                15    house.



                16             Criteria D, The authorization of this



                17    variance will not be of substantial detriment to



                18    the adjacent properties or the public good, and



                19    the character of the zoning district will not be



                20    harmed by the granting of this variance.



                21             The authorization of this variance may



                22    not be of substantial detriment to the adjacent



                23    properties or the public good.  The proposed



                24    addition is located at the rear of the structure



                25    and does not extend beyond the existing rear
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                 1    building line of the existing home.



                 2             Per the applicant's letter of intent,



                 3    quote, A large percentage of the cottages on



                 4    Sparrow Pond have made this addition.  The



                 5    addition is located at the rear of the cottage



                 6    and is not visible from the street.  The addition



                 7    fits well into the overall design of the cottage



                 8    and matches the existing colors in the roof.



                 9             Criteria E, The BZA shall not grant a



                10    variance the effect of which would be to allow



                11    the establishment of a use not otherwise



                12    permitted, to extend physically a nonconforming



                13    use, or to change the zoning district boundaries.



                14             Granting of this variance would not



                15    result in an establishment of a use not otherwise



                16    permitted in the R20 zoning district, would not



                17    physically extend any nonconforming use of land,



                18    nor alter any zoning district boundaries.



                19             Per the applicant's letter of intent,



                20    quote, No zoning boundaries will change as a



                21    result of this project.  The use of the property



                22    will continue to be that of a vacation home with



                23    periodic rentals.



                24             Criteria F, The fact that the property



                25    may be utilized more profitably should a variance
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                 1    be granted may not be considered grounds.



                 2             The potential for increased



                 3    profitability may not be considered grounds for



                 4    granting the variance.  Per the applicants'



                 5    letter of intent, quote, The sole reason for the



                 6    variance is to make the property more livable and



                 7    to enhance its comfort and appearance.



                 8             Criteria G, The need for the variance



                 9    shall not be the result of the applicant's own



                10    actions.



                11             The need for the variance may be



                12    directly attributable to the applicants' own



                13    actions as the structure was built prior to the



                14    implementation of the current setbacks and is



                15    considered legally nonconforming.



                16             Per the applicants' letter of intent,



                17    quote, The need for this variance is the result



                18    of the setbacks that were established after the



                19    property was built upon and placed the house



                20    structure inside the setbacks.



                21             Criteria H, Granting the variance will



                22    not be contrary to the public or neighborhood



                23    interests nor will not adversely affect other



                24    properties in the vicinity, nor interfere with



                25    the harmony, spirit, intent, and purposes of
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                 1    these regulations.



                 2             The requested variance does not appear



                 3    to adversely affect neighboring properties, nor



                 4    does it conflict with the intent, purpose, or



                 5    applicable regulations.  The purpose -- the



                 6    proposed side setback does not exceed the extent



                 7    of the existing structure.



                 8             Per the applicants' letter of intent,



                 9    quote, Granting the variance will allow



                10    significant improvement in the appearance of a



                11    property built approximately 45 years ago and



                12    continue to foster the improvements that have



                13    been made and are being made in the Sparrow Pond



                14    community.



                15             And Criteria I, granting of the variance



                16    does not substantially conflict with the



                17    comprehensive plan or the purposes of this



                18    ordinance.



                19             Granting of the variance may not



                20    substantially conflict with the comprehensive



                21    plan or the purposes of this ordinance.



                22             The Board of Zoning Appeals may approve,



                23    approve with conditions, or deny Case Number



                24    BZA 25-000011 and 13.  And again, the first



                25    variances are variance requests for the increase
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                 1    in maximum lot coverage by approximately



                 2    .64 percent, and the second variance request,



                 3    number 13, is a variance request for the



                 4    reduction of the 5-foot side setback for



                 5    approximately 31 square feet for a proposed



                 6    addition.



                 7             Should the Board of Zoning Appeals



                 8    consider approval of the variance, planning staff



                 9    requests that the BZA consider the following



                10    conditions, and that is:  The applicant shall



                11    provide an as-built survey to the planning



                12    director, ensuring the proposed addition conforms



                13    to the requested and approved encroachment; and



                14    number two, prior to the issuance of a zoning



                15    permit and construction, the applicant shall



                16    provide a landscape plan to the -- to be approved



                17    by the planning director, showing enhanced



                18    landscaping corresponding to the proposed



                19    additions which provides buffering to the street



                20    and adjacent properties.



                21             This concludes our presentation on cases



                22    11 and 13.



                23                  MR. CASSIDY:  Okay.  Thank you,



                24    Dan.



                25             All right.  I think -- I believe I can
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                 1    see everybody.  So if you would like to ask a



                 2    question, please raise your hand and unmute, and



                 3    I will recognize you.



                 4             Ben?



                 5                  MR. FARABEE:  Yes.  Dan, does the



                 6    ARB have any interest in this tree that has to be



                 7    removed, the big pine tree?



                 8                  MR. VINCENT:  I'll defer to



                 9    Mr. Dukes on that.  He has -- from last time we



                10    spoke, he has not reached out to ARB.



                11                  MR. FARABEE:  Does ARB have any



                12    jurisdiction in this area?



                13                  MR. VINCENT:  I believe they do.



                14                  MR. FARABEE:  Normally we hear from



                15    them in the write-up.



                16                  MR. VINCENT:  That is correct.



                17             Mr. Dukes, do you have any comments



                18    regarding --



                19                  MR. DUKES:  Yes, I --



                20                  MR. CASSIDY:  Excuse me, Mr. Dukes.



                21    Just for the record, could you state your name



                22    and your business address?



                23                  MR. DUKES:  Yes.  My name is



                24    Ken Dukes.  I'm representing Catherine and David



                25    Gish in these two variance requests.  I'm a
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                 1    contractor.  I've been a contractor for several



                 2    years, and I do -- have done several projects at



                 3    Kiawah, and almost all of them have been in the



                 4    Sparrow Pound community.



                 5             To answer the question about the ARB, I



                 6    did go by the ARB to get a preliminary review of



                 7    this addition, and they told me they were just so



                 8    backed up with major improvement requests



                 9    currently that they were unable to provide the



                10    time to review this right now.



                11                  MR. CASSIDY:  But you'll need to



                12    deal with them when you're done with us, I guess.



                13                  MR. DUKES:  Yes, exactly.



                14                  MR. FARABEE:  You can't put that



                15    addition, though, without cutting down that tree.



                16    And after you cut down that tree --



                17                  MR. DUKES:  The -- yes, I'm aware



                18    of that.  I have not applied -- made an



                19    application for the removal of the tree to this



                20    point.  That would be my next step, considering



                21    the variances are approved.



                22                  MR. FARABEE:  Usually it's done the



                23    other way around, go to the ARB first and then



                24    come to us.



                25                  MR. DUKES:  Well, it was my
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                 1    understanding and based on the last project that



                 2    I was involved in that the Town is -- has



                 3    not -- has dropped the requirement for the ARB



                 4    permit before they issue a building permit.  They



                 5    are now recommending an ARB permit, but they are



                 6    proceeding ahead with work permit -- with



                 7    building permits.



                 8                  MR. TAYLOR:  Mr. Farabee, I can



                 9    jump in.  This is John Taylor, planning director.



                10    The approval of Architectural Review Board is not



                11    a formal requirement for us to issue a zoning



                12    permit.  Historically there has been a deference



                13    to allow the applicant to submit to the ARB as to



                14    timing and sequence of permitting makes it



                15    definitely easier for them to receive ARB



                16    approval prior to a zoning permit based on the



                17    purview of the Architectural Review Board.  But



                18    it's not a requirement that they have ARB



                19    approval because there are two independent



                20    processes that would -- but your decision of this



                21    particular case could take anything into the



                22    record regarding the review.



                23                  MR. FARABEE:  Does the ARB have to



                24    approve it before they can move forward, the



                25    construction can move forward?
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                 1                  MR. TAYLOR:  The -- I don't want to



                 2    speak for the Architectural Review Board, number



                 3    one, but I would say that the Town does not have



                 4    a tree removal administrative process based on



                 5    our standards in our zoning code.  So if you're



                 6    asking specifically about the removal of a tree,



                 7    then we would not have any standards that would



                 8    apply to single-family residential, and that



                 9    would be deferred, if you will, to the



                10    Architectural Review Board.  Prior to beginning,



                11    the Architectural Review Board would need to



                12    issue approval for this type of addition.



                13                  MR. FARABEE:  If I understand you



                14    right, you said that we can go ahead and approve



                15    this, but they cannot do any work on it until



                16    that Architectural Review Committee gives them



                17    the okay.  Is that what you said?



                18                  MR. TAYLOR:  Yes, but knowing that



                19    we, the Town, have no input in that process of



                20    the Architectural Review Board.  That's an



                21    independent process.



                22                  MR. FARABEE:  Well, they go hand in



                23    hand, John.  I hear what you're saying, but it's



                24    gobbledygook to me.



                25                  MR. TAYLOR:  Yeah, let me say this,
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                 1    Mr. Farabee.  Like I said, the processes are



                 2    independent.  If you're concerned about that



                 3    particular tree, you have the ability to take



                 4    that into consideration of whatever your thinking



                 5    is regarding this particular application.  So



                 6    whether that's -- I don't want to give you any



                 7    suggestive answers to that.  Whatever mitigation



                 8    or things that you would require or sequencing,



                 9    that could be something that you take into



                10    consideration of your recommended decision on



                11    this matter.



                12                  MR. CASSIDY:  The staff's review



                13    says that the property's subject to review by the



                14    Kiawah Island Architectural Review Board.  I know



                15    John's being careful not to speak for the board,



                16    but it seems clear that they would need to



                17    approve this project before anything starts.



                18                  MR. ROSENFELD:  John, this is



                19    Larry.



                20                  MR. CASSIDY:  Larry?



                21                  MR. ROSENFELD:  One question:  Are



                22    you saying that we can disprove the project



                23    simply because they have -- they would have to



                24    remove a tree, or are you saying that we could



                25    allow the removal of the tree?  What is the
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                 1    Town's -- you say the Town doesn't have any



                 2    specific tree, you know, removal process involved



                 3    in this.  But my question is:  Suppose our board



                 4    says, We don't want the tree removed, does that



                 5    just close the whole project?



                 6                  MR. TAYLOR:  So I think to your



                 7    first question, we do have a tree landscape



                 8    preservation ordinance.  That particular



                 9    ordinance exempts single-family residential from



                10    its applicability.



                11             Regarding the BZA's purview, you can



                12    take into consideration any of the site



                13    conditions in your decision, to weigh in any



                14    further onto that.  But you have the purview to



                15    consider any site conditions, whether that be



                16    setbacks, trees, adjacent properties, in looking



                17    at those approval criteria.  So if that tree is



                18    within, you feel, one of those approval



                19    criterias, then you can lean on that as part of



                20    your decision.



                21                  MR. ROSENFELD:  Okay.  Thank you.



                22                  MR. CASSIDY:  Jay?



                23                  MR. LEWIS:  Again, just trying to



                24    understand why we separated this into two cases



                25    because they're connected.  Just for either Dan
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                 1    or John.  Can you walk us through?



                 2                  MR. VINCENT:  Yeah, I'll give a



                 3    brief background on how we got to these two



                 4    cases.  Mr. Dukes applied for -- applied for his



                 5    first variance after a pre-application meeting.



                 6    During that pre-application meeting, we noticed



                 7    that the lot coverage was already over the



                 8    allowed 50 percent, and we did not dive too deep



                 9    into the setbacks at that time.



                10             A few weeks later, after his



                11    application, staff dove further into the setback



                12    requirements and noticed that instead of a zero



                13    lot line on that right side of the property, it



                14    was actually -- it's actually a 5-foot setback



                15    requirement.



                16             And so two weeks later, Mr. Dukes was



                17    advised to apply for another variance for the



                18    same project, and that is for that right side



                19    setback encroachment.



                20                  MR. CASSIDY:  Phil, you had a



                21    question?



                22                  MR. ADAMS:  Yeah, actually I've got



                23    two sort of separate ones on this very same



                24    point.  And this is, I guess, for John.  Were the



                25    board to say, Okay, we approve the variance but
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                 1    unlikely though it may be, ARB says, We don't



                 2    want you to take the tree down, does that sort of



                 3    set up a conflict between what the Town has said



                 4    you can do and what the ARB has said you can't



                 5    do?



                 6                  MR. TAYLOR:  There would be a



                 7    conflict if the Town -- if you guys approve the



                 8    variances and hypothetically the Architectural



                 9    Review Board says, You can't remove the proposed



                10    tree.  There would be a conflict, naturally.



                11    That means the applicant would need to review



                12    whatever requirements of the Architectural Review



                13    Board in order to move forward.



                14             But I want to keep the process simple --



                15    separated, is what I'm trying to -- I understand



                16    that there's an indication to keep them together,



                17    but I'm trying to keep these processes separate



                18    because we have no ability to dictate what the



                19    Architectural Review Board shares as an approval



                20    or condition of approval or disapproval.



                21                  MR. ADAMS:  Understood.



                22                  MR. HANAN:  I -- go ahead.



                23                  MR. ADAMS:  I guess maybe the



                24    question is:  Does it make sense or not make



                25    sense to -- if we were otherwise going to approve
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                 1    it to say, Subject to the ARB being okay with the



                 2    removal of the tree, so that the two dovetail?  I



                 3    don't know.  It's just a -- or just approve it



                 4    and let the chips fall where they're going to



                 5    fall at the ARB --



                 6                  MR. TAYLOR:  Not --



                 7                  MR. ADAMS:  -- if otherwise we



                 8    were -- if we were otherwise inclined to approve



                 9    it.



                10                  MR. TAYLOR:  If I can pause process



                11    wise just a minute.  I kind of think we're kind



                12    of going into deliberations.  So I -- before we



                13    go too far advance of deliberations of the



                14    project, we can get that question answered.  I



                15    just don't -- from a procedural standpoint, I



                16    just want to make sure that the applicant, before



                17    you guys begin to problem solve and provide



                18    recommendation for a decision that we have all of



                19    the opportunity for the applicant or any others



                20    to participate in the process.



                21                  MR. CASSIDY:  Fair enough, John.



                22             Are there other questions by the board?



                23                  MR. FARABEE:  Yeah.



                24                  MR. CASSIDY:  I'm sorry.  Go ahead,



                25    Phil.
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                 1                  MR. FARABEE:  This is Ben Farabee;



                 2    yeah, I have a procedural question.  This whole



                 3    process, are we subservient to the ARB?  Is the



                 4    BZA subservient to the ARB?



                 5                  MR. ADAMS:  Jesus.



                 6                  MR. TAYLOR:  Is that Ben?



                 7                  MR. FARABEE:  Yeah.  This is Ben



                 8    Farabee, yeah.



                 9                  MR. TAYLOR:  No, so the Town can



                10    make a decision on this absent whatever the ARB



                11    decides.



                12                  MR. ROSENFELD:  John, this is



                13    Larry.  Who has final say in this case?  This is



                14    an interesting quandary.  I mean, if we say yes



                15    and the ARB says no, does that mean it's no?  If



                16    we say no and the ARB says yes, does that mean



                17    it's a no or a yes?



                18                  MR. TAYLOR:  It --



                19                  MR. ROSENFELD:  Who has final say



                20    in this?  Do you have any input on this?



                21                  MR. TAYLOR:  No, no, I would want



                22    to -- I can explain a little bit.  What I'm



                23    trying to communicate here is that the applicant



                24    would need to meet both processes.  They would



                25    need to meet the standard of both processes.  So
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                 1    you guys have one process, and the ARB has a



                 2    second process.  If the applicant doesn't meet



                 3    both, they can't move forward.



                 4                  MR. McQUILLIN:  That's right.  This



                 5    approval is sort of on two parallel tracks.



                 6    They've got to -- in order to complete this



                 7    project, they're going to have to get approval of



                 8    the variance from the BZA, which only the BZA can



                 9    give.  And ARB can give approval on design,



                10    aesthetics, trees, et cetera.  The one thing you



                11    potentially can do -- I know the ARB has done



                12    this before -- is they have approved designs



                13    subject to the applicant obtaining a variance.



                14    It could be the same thing here.  We will approve



                15    the variance if the ARB ultimately approves the



                16    other thing.  Because ultimately John's right.



                17    They need approvals from both separate and



                18    distinct bodies.



                19                  MR. ROSENFELD:  Thanks, Mac.  Just



                20    a point, Frank.  Most of us here have been on



                21    this board for multiple years.  I do not recall



                22    one case where the ARB's approval,



                23    recommendation, whatever you want to call it, has



                24    not been presented with this package for the BZA



                25    to vote.  And that upsets me that this is not
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                 1    going along with the procedures that we have



                 2    adhered to for all of these years.  I've done



                 3    multiple renovations on my home, and I was



                 4    essentially informed by the BZA -- I mean, by the



                 5    ARB in my discussions with them, which were



                 6    informal, that their opinion had to be issued



                 7    prior to any final decisions being made.



                 8             So -- in which case I think that that's



                 9    an integral part of the information that we need



                10    to vote on this particular case.  And if we don't



                11    have the ARB's opinion, then I think this whole



                12    thing has to be tabled.  That's just my opinion



                13    at this moment.



                14                  MS. O'LEARY:  John, it's Lin.  Can



                15    I just ask a question of Mr. Dukes?



                16                  MR. CASSIDY:  Why don't we -- why



                17    don't we let Mr. Dukes have his -- make his case,



                18    and then we'll continue with commentary and



                19    questions.  I see a lot of questions here.



                20             Jay, you were first, I think.



                21                  MR. LEWIS:  Yeah, I would just



                22    comment that we probably don't have a view to how



                23    many times the ARB has declined something and it



                24    never got to us.  It was always -- again, not to



                25    puddle on here, but we always had the approval
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                 1    from the ARB before we would even review it.



                 2    So --



                 3                  MR. CASSIDY:  Let me just say I do



                 4    recall a case or two where it was submitted to



                 5    the ARB but not yet approved by them and we got



                 6    the case.  But I don't recall one where it hadn't



                 7    even been submitted yet.



                 8                  MR. LEWIS:  Yeah.



                 9                  MR. CASSIDY:  Phil?



                10                  MR. ADAMS:  Yeah, I have a separate



                11    question.  It was not clear to me, and maybe I



                12    just wasn't listening closely enough, from Dan's



                13    presentation whether the neighbor who will have



                14    visibility onto -- onto the modification has not



                15    offered up any objection -- has not weighed in on



                16    it or has weighed in on it and has no objection,



                17    which is --



                18                  MR. VINCENT:  So, Phil, in the



                19    staff review, we did note that Kent Dukes did



                20    comment on that, and he voiced there was a



                21    non -- let me get the specific part.  It was in



                22    point I believe, Mr. Dukes, if you want to



                23    confirm, there was a non-objection from the



                24    neighbor.



                25                  MR. DUKES:  Yes, this is Ken Dukes.
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                 1    The property owner contacted the neighbor and had



                 2    a voiced non-objection from the neighbor.  Also



                 3    about the tree, they contacted -- asked about the



                 4    tree, and the neighbor said the tree was also



                 5    kind of a detriment to their property, their



                 6    deck.  It sheds a lot of debris on their deck,



                 7    and they would like to see the tree go.



                 8                  MR. ADAMS:  The neighbor



                 9    affirmatively stated they had no objection to the



                10    proposed construction?



                11                  MR. DUKES:  Exactly, yes.



                12                  MR. ADAMS:  Okay.  Thank you.



                13                  MR. CASSIDY:  Any other questions



                14    for Mr. -- for Dan?



                15             Mr. Dukes, any other questions you would



                16    like to make -- any other comments you would like



                17    to make?



                18                  MR. DUKES:  Did you say me,



                19    Mr. Dukes?



                20                  MR. CASSIDY:  Yes, mm-hmm.



                21                  MR. DUKES:  Yes, I always like to



                22    make a couple of comments, if I could.



                23             As has been submitted, I'm representing



                24    Catherine and David Gish in this variance



                25    request.  The 50 percent limit, the fact that it
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                 1    exceeds the 50 percent limit, the -- as



                 2    Mr. Vincent said, that setback was implemented



                 3    several years after the cottage was built, and



                 4    that placed the living -- living space that you



                 5    see on this site plan in blue, that placed that



                 6    living space and the cottage into the setback



                 7    area.  So the extension of that with the new



                 8    addition simply extends that existing -- that



                 9    area of setback by about 6 feet.



                10             And the second variance for the lot



                11    coverage, the lot coverage was -- as has been



                12    said, the past -- or the lot coverage percentage



                13    exceeds the 50 percent limit.  It exceeded it



                14    when the house was built.  The -- the cottage



                15    that we're looking at is the same floor plan as



                16    the other three-bedroom cottages in Sparrow Pond.



                17    So the lot coverage overage is not because the



                18    lot -- the floor plan of the cottage is larger or



                19    anything like that.  It's just the fact that the



                20    lot is very small.



                21             If I could, I would like to address what



                22    was just said about the ARB.  The intention is



                23    that the tree removal require -- requires a



                24    different process than, as I understand



                25    it -- well, I've done it before.  There is a
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                 1    vegetation removal or permit required by the ARB,



                 2    and that is a different process than the actual



                 3    ARB review of the building plans.



                 4             Take that one step further, and it was



                 5    my understanding and the recent project that I



                 6    completed at 1016 Thrasher Court, when we got to



                 7    the point of an ARB permit and the ARB being very



                 8    far behind in their workload, the Town informed



                 9    me that they had changed things somewhat and that



                10    building permits are now being issued with a



                11    recommendation for an ARB permit, but they are no



                12    longer requiring an ARB permit before issuing a



                13    building permit.  And that was the case on this



                14    recent project that I just completed.



                15             And they say the recommend -- the reason



                16    for the recommendation of the ARB permit is to be



                17    sure that the property owner and the contractor



                18    understand the covenants in the Sparrow Pond area



                19    and so forth.  And this was about the fifth



                20    project like this that I have completed or I have



                21    done, and I'm very familiar with the covenants in



                22    Sparrow Pond.  I'm a property owner in Sparrow



                23    Pond.  So I did not apply for an ARB permit, and



                24    the Town issued the building permit.



                25                  MR. FARABEE:  Did you proceed
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                 1    without the ARB's review?



                 2                  MR. DUKES:  Yes.



                 3                  MR. FARABEE:  What was the outcome?



                 4    Did they eventually review it?



                 5                  MR. DUKES:  No.  I never applied.



                 6                  MR. FARABEE:  Are you still in



                 7    error?



                 8                  MR. DUKES:  Still what?



                 9                  MR. FARABEE:  Are you still in



                10    error?  Should you have applied?



                11                  MR. DUKES:  As I say, I was



                12    informed by the Town building services that that



                13    was no longer a requirement prior to getting a



                14    building permit, and that turned out to be



                15    exactly what happened, that I received the



                16    building permit, went through construction, all



                17    of the inspections and so forth, and an ARB



                18    permit was never required.



                19             There would be -- in this project, there



                20    will be an ARB permit required for the vegetation



                21    removal, and I plan on doing that as soon as we



                22    get the building permit.  But we will not start



                23    any construction until we have the vegetation



                24    removal permit.  But there is not an ARB permit



                25    required.  There's probably going to be a
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                 1    recommendation for an ARB permit, and that's the



                 2    way things are today.



                 3                  MR. FARABEE:  It would -- it would



                 4    be nice to hear that clarification from our Town



                 5    people.



                 6                  MR. CASSIDY:  Yeah.  Mac, do you



                 7    have a view on this?  Because it seems to me that



                 8    any other project that we have ever reviewed of



                 9    this type where the external look of the -- of



                10    the structure has been changed, it requires an



                11    ARB approval.



                12                  MR. McQUILLIN:  Yeah, that's



                13    separate process.  I did just ask John to send



                14    me -- John Taylor.  I just sent him an email



                15    asking if he can send y'all's rules of procedure.



                16    One potential recommendation is kind of continue



                17    this hearing, let the ARB weigh in, and bring it



                18    back before the Board of Zoning Appeals at that



                19    time.



                20                  MR. TAYLOR:  Yeah, I think



                21    Mr. Rosenfeld shared earlier that you guys can



                22    table it.  If that is a concern of ARB approval,



                23    I think that would be in the -- your purview to



                24    table for further information, which would be



                25    submittal to the ARB, if that is the desire of
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                 1    the board.



                 2                  MR. CASSIDY:  I would entertain a



                 3    motion that we table these two -- these two



                 4    requests until the ARB acts.



                 5                  MR. FARABEE:  Second it, Farabee.



                 6                  MR. CASSIDY:  Okay.  There's a



                 7    motion made and seconded to table this.  Is there



                 8    any further discussion, Jay?



                 9                  MR. TAYLOR:  I think --



                10                  MR. LEWIS:  Was there anyone else



                11    that was going to speak on the case for or



                12    against?



                13                  MR. ROSENFELD:  The case I'm



                14    stating is that it just bothers me that at no



                15    point has anyone even applied to the ARB.  It's



                16    like they're just bypassing that.  And the fact



                17    that the Town has indicated to him that they



                18    don't need it, to me, that's inane because why



                19    issue a building permit if the ARB's going to



                20    eventually say, You shouldn't do this.  You



                21    should not do that.  We never worked on cases



                22    where, as Frank pointed out, had never been



                23    applied for even.



                24             This just bothers me to no end.  So I



                25    would move to deny both things right off the top,
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                 1    but obviously that's not going to be the motion.



                 2    So I'll make a motion to table it and give them



                 3    time to apply for a permit before I think this



                 4    thing should even come before us.



                 5                  MR. CASSIDY:  We have that motion



                 6    made and seconded.



                 7             Phil, you had a comment?



                 8                  MR. ADAMS:  Yeah.  I mean, the



                 9    language is getting a little bit loose here.



                10    When you refer to permit, we're not talking about



                11    a Town permit, construction permit.  We're



                12    talking about an ARB permit, right?



                13                  MR. ROSENFELD:  Yes.



                14                  MR. ADAMS:  And if you -- if, in



                15    fact, the Town doesn't require an ARB permit in



                16    this neighborhood for this type of -- for this



                17    type of construction, tabling it until they get



                18    the ARB permit, which they don't have to get and



                19    which they may not intend to get, is essentially



                20    the same as sort of denying it because it puts it



                21    on the table indefinitely.  And that doesn't seem



                22    fair to the homeowner.



                23                  MR. McQUILLIN:  That was going to



                24    by my question, Mr. Dukes.  Are you agreeable to



                25    us tabling this just for a reasonable amount of
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                 1    time to allow the applicants to at least go



                 2    before the ARB to see what's needed?



                 3                  MR. DUKES:  I'm a little --



                 4                  MR. ADAMS:  I'm sorry.  I apologize



                 5    for interrupting, but are you suggesting that we



                 6    take action to compel the homeowner to go to the



                 7    ARB in a circumstance when the homeowner is not



                 8    required to do so?



                 9                  MR. McQUILLIN:  No.  I think with



                10    respect to the tree and given that this is two



                11    sort of -- there are kind of two issues at play



                12    here, I was just trying to see if we could all



                13    kind of reach an agreement that look, you'll



                14    apply and come back to us, bring this back next



                15    month for consideration, something like that,



                16    within a reasonable amount of time.



                17                  MR. FARABEE:  Mr. Dukes?



                18                  MR. DUKES:  Yes.  I'm just a little



                19    confused about what is required to initiate



                20    construction.  I've always been under the



                21    impression that once a building permit -- the



                22    Town issues a building permit, then construction



                23    can begin.  And it -- it would not be up to the



                24    homeowner or the applicant or whoever to decide



                25    that.  It's up to the building permit office
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                 1    whether or not they would issue a building permit



                 2    without an ARB permit.



                 3                  MR. McQUILLIN:  That



                 4    is -- Mr. Dukes, that's correct.  I think the



                 5    issue is, though, if you get a -- if the Town



                 6    determines you can get a building permit but the



                 7    ARB doesn't approve the design or has issues with



                 8    how it looks, you're kind of doing that -- the



                 9    homeowner's doing that at their own risk.  So I



                10    think that's kind of the concern of the BZA, is



                11    they want to make sure that your folks have



                12    checked the boxes so that this doesn't create



                13    inconsistent decisions or an issue down the road,



                14    which I think benefits everybody.



                15                  MR. DUKES:  I see.



                16                  MR. CASSIDY:  Yeah, Mr. Dukes, I



                17    would suggest for your own protection, I think



                18    you need to clarify where you stand with the ARB



                19    and what's needed.



                20                  MR. McQUILLIN:  Are you comfortable



                21    with that, though, Mr. Dukes, at least maybe



                22    delaying a month to talk with ARB, get an



                23    application in, and then once you've heard from



                24    them what's needed, what's not needed, whether



                25    they approve or not, then coming back to the BZA
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                 1    on that?



                 2                  MR. DUKES:  I assume we really have



                 3    no choice.  But again, I would say that I



                 4    would -- with current -- with my understanding of



                 5    the current load -- the current load of the ARB,



                 6    I'm not sure a month is even in the picture for



                 7    them to review an application or an improvement



                 8    application.  They're talking like it's many



                 9    weeks behind.



                10                  MR. McQUILLIN:  Which I -- yeah, I



                11    think we -- yeah, I threw out a month.  I don't



                12    know how long the ARB takes, but I just wanted to



                13    give you some assurance that as soon as you heard



                14    from them, we can work with you to try to get



                15    something scheduled.  We're not going to



                16    unnecessarily delay this.



                17                  MR. ADAMS:  Is he required to go to



                18    the ARB at all here?



                19                  MR. DUKES:  That's my question



                20    also.



                21                  MR. TAYLOR:  So the ARB -- based on



                22    the covenants, he would be required to get ARB



                23    approval.



                24                  MR. ADAMS:  For the ARB or for the



                25    tree thing?
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                 1                  MR. TAYLOR:  The entire thing, tree



                 2    and -- tree included.



                 3                  MR. ADAMS:  That's not what I



                 4    thought I heard earlier, but okay.



                 5                  MR. DUKES:  That's not my recent



                 6    experience either with the Town -- with the Town



                 7    building office.



                 8                  MR. FARABEE:  I have a question for



                 9    Mr. Dukes.  This is Ben Farabee.



                10                  MR. CASSIDY:  Yes, sir.



                11                  MR. FARABEE:  Mr. Dukes, if we were



                12    to give approval on this, would you proceed, cut



                13    down that tree without any ARB approval?



                14                  MR. DUKES:  No, sir, I would not



                15    because the ARB has a different process for the



                16    tree removal, and I fully would follow that



                17    process.



                18             The answer then about the -- an approval



                19    to get an ARB permit as an improvement, building



                20    improvement process, yes, I -- I would not be



                21    entering that process.



                22                  MR. FARABEE:  Thank you.



                23                  MR. ROSENFELD:  Question then.  If



                24    this is -- if getting the tree removed is



                25    contingent upon putting in the addition and it's
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                 1    a separate process through the ARB that would not



                 2    be constrained by time, why haven't you done



                 3    that?



                 4                  MR. DUKES:  Because I was unsure of



                 5    the variance approval that we're going through



                 6    today, and I knew that there was going to be



                 7    a -- and the property owner knows that there



                 8    would be a very big expense to remove the tree



                 9    and then not be able to -- for the -- to get the



                10    variance for the construction.



                11                  MR. ROSENFELD:  This sounds more



                12    and more fishy the more I listen to it.



                13                  MR. LEWIS:  It sounds perfectly



                14    reasonable to me.



                15                  MR. DUKES:  Yeah, I just -- it was



                16    going to cost a lot of money for the tree removal



                17    and so on, and until you --



                18                  MR. ROSENFELD:  But you can't do



                19    the addition unless you remove the tree, correct?



                20                  MR. DUKES:  And I can't do the



                21    addition without the variances.



                22                  MR. ROSENFELD:  So they're both



                23    part and parcel of this project.  So if you can't



                24    do one -- you can't do the project without one or



                25    the other, one would assume that you would apply
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                 1    for both of those.  And by the fact that you



                 2    didn't apply for even the tree removal is really



                 3    suspect.



                 4                  MR. CASSIDY:  Okay.  I'm going to



                 5    suggest that --



                 6                  MR. ADAMS:  That's --



                 7                  MR. CASSIDY:  -- we give the



                 8    applicant a month to talk to the ARB and talk to



                 9    Town staff and clarify exactly what approvals are



                10    needed before this project can commence.



                11                  MR. ROSENFELD:  And I'm thinking in



                12    writing.



                13                  MR. CASSIDY:  I'm sorry?



                14                  MR. ROSENFELD:  I would like to see



                15    something in writing.  I don't want to hear,



                16    Well, the Town told me --



                17                  MR. CASSIDY:  Yeah.



                18                  MR. ROSENFELD:  -- that they



                19    don't -- it's not necessarily needed.  I want



                20    something in writing.



                21                  MR. FARABEE:  I don't understand



                22    why the Town people cannot tell us what the



                23    process is.



                24                  MR. TAYLOR:  We -- I --



                25                  MR. FARABEE:  We're going
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                 1    individual tracks down this when we've never done



                 2    this before.



                 3                  MR. TAYLOR:  This has been



                 4    a -- Mr. Farabee, I've tried to clarify that



                 5    we've -- this has not been what I would call a



                 6    new practice within the last -- or a newer



                 7    practice that's within the last year, the last



                 8    two years.  What the Town has historically done



                 9    is, upon submittal for a zoning permit, that the



                10    applicant would have evidence that they already



                11    submitted to the Architectural Review Board.



                12    Under our current administration, that practice



                13    has been shifted to where it is no longer part of



                14    that application requirement that ARB approval



                15    will be submitted with that zoning application.



                16             And so staff still takes the perspective



                17    that we encourage the applicant to reach out to



                18    the Architectural Review Board for purposes of



                19    what we're experiencing right now, where there



                20    might be something to review that the



                21    Architectural Review Board takes upon their



                22    review prior to us issuing a zoning permit.



                23             So it isn't anything that's separately



                24    as far as a new practice.  It's just that this



                25    particular case is one that we've seen in more
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                 1    recent times that has not received ARB review



                 2    prior to reaching you-all from the Board of



                 3    Zoning Appeals.



                 4                  MR. FARABEE:  It seems to me you're



                 5    asking the applicant to do something that we



                 6    can't even figure out how to do.  And you're



                 7    telling me we can't proceed without -- you know,



                 8    without their approval.  And you're telling him



                 9    to go get it, and yet he hasn't even done it in



                10    the past.  I'm just as confused as he is about



                11    what the process might be now.



                12                  MR. McQUILLIN:  Well, let me try to



                13    provide some clarity on that.  So one, the BZA



                14    grants or denies variance requests.  And that's



                15    what's before y'all today.  There is a separate



                16    process under the general covenants where the



                17    ARB, a separate entity, has its own approval



                18    process.  And both of those boxes have to get



                19    checked ultimately before -- to get ultimate



                20    approval because there's a situation where we



                21    could approve -- the BZA could approve the



                22    variance but the ARB may not approve the tree



                23    removal and/or the construction, in which case



                24    they could bring some sort of enforcement action.



                25    So the homeowner's safest bet is to go through
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                 1    both of those processes.



                 2             Typically -- I understand what Larry's



                 3    saying.  Typically they start at the ARB and then



                 4    come to the BZA.  So as I see it, there's really



                 5    a couple of options for the board.  One is to



                 6    defer the request.  I have a copy of your rules



                 7    of procedure up in front of me, and number 17 in



                 8    your rules of procedure says, Cases to be heard



                 9    by the BZA may be deferred for a period of not to



                10    exceed 90 days.  For the record, the reasons



                11    given for postponement must be clearly stated in



                12    the motion for deferral.



                13             So that's one option, is to defer it



                14    for 90 -- up to 90 days, give the applicant time



                15    to go to the BZA.  The other option is to approve



                16    the request, to deny the request, or to approve



                17    the request with conditions; you know, we're



                18    going to approve the variance subject to the ARB



                19    signing off on their aspects of the project.  But



                20    ultimately that's fully up to this body as to



                21    what they want to do.



                22                  MR. TAYLOR:  And if I could add



                23    my -- the other thing I want to reference is



                24    within our code, Section 12-28, which speaks to



                25    private restrictions, the Town, we can't enforce
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                 1    any of the ARB's covenants.  So I just want that



                 2    to be part of the record.  So even though we are



                 3    encouraging the applicant to engage with the ARB,



                 4    the Town cannot enforce the ARB Architectural



                 5    Review Board guidelines or standards.



                 6                  MR. FARABEE:  Does the ARB have a



                 7    covenant that says they can table something until



                 8    they get a decision out of us?



                 9                  MR. McQUILLIN:  I don't think



                10    there's anything in the general covenants that



                11    says that.  But they certainly have approval



                12    authority based on the covenants, and they



                13    certainly have the ability to institute



                14    enforcement actions.  But as John pointed



                15    out -- and John, it's a very good clarification,



                16    that is separate and apart from anything the Town



                17    does.  That's the ARB.



                18                  MR. CASSIDY:  Thank you.



                19                  MR. FARABEE:  So, for example, the



                20    board could hypothetically approve the variance



                21    conditioned on the homeowner getting whatever



                22    required approvals there are from the ARB.  I



                23    think that -- I think that last part is probably



                24    unnecessary because they've got to do it anyway.



                25                  MR. TAYLOR:  Yeah, that was going
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                 1    to be my comment.  If you guys were going to lead



                 2    to approving it, the condition of adding or a



                 3    requirement of seeking Architectural Review Board



                 4    approval would be meaningless, in my opinion.



                 5                  MR. McQUILLIN:  John's probably



                 6    right on that.



                 7                  MR. ADAMS:  But conceptually,



                 8    that's what we would be doing.



                 9                  MR. TAYLOR:  Conceptually correct.



                10                  MR. McQUILLIN:  Yes.



                11                  MR. FARABEE:  We have had numerous



                12    projects where we've denied that the ARB's



                13    approved and for obviously different reasons.



                14    But I'm just saying this again would be a



                15    different reason, as I guess it should be.



                16                  MR. TAYLOR:  If I can just pull



                17    back and -- and I just wanted you guys to



                18    understand the scope of what your review is, is



                19    that if there is a concern regarding the actual



                20    tree, then I would say discuss the merits of the



                21    tree regarding the application and not the



                22    Architectural Review Board process.  So



                23    that -- if I'm just pulling back a bit.



                24                  MR. FARABEE:  No, I -- it isn't



                25    about the tree, nor is the ARB interested in that
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                 1    tree.  It's a pine tree.  They don't care about



                 2    pine trees.  And so -- I mean, I don't think it's



                 3    that tree.  It's just an issue that I, as a board



                 4    member, wouldn't want to approve this and --



                 5    without the ARB being involved in it and then the



                 6    ARB feel like they should have -- just like I



                 7    would feel the same way if it was vice versa,



                 8    that the ARB says, Go ahead.  No problem with



                 9    that.



                10             I think we've got the -- we've kind of



                11    got ass backwards a little bit.



                12                  MR. CASSIDY:  Let's start off with



                13    the fact that we have a motion made and seconded



                14    to defer this application while the applicant



                15    talks to the ARB.  Now, we've got to do something



                16    with that motion.



                17             Okay.  If I call into question --



                18                  MR. LEWIS:  Can we take a vote?



                19                  MR. CASSIDY:  So I'll take a vote



                20    on that now.



                21             Ben?



                22                  MR. FARABEE:  Repeat -- repeat the



                23    motion.



                24                  MR. CASSIDY:  The motion is to



                25    defer action on this -- on these two applications

�

                                                                      56







                 1    until the applicant speaks to the ARB about



                 2    what's required.



                 3                  MR. FARABEE:  Yes.



                 4                  MR. CASSIDY:  Jay?



                 5                  MR. FARABEE:  Yes.



                 6                  MR. CASSIDY:  Lin?



                 7                  MS. O'LEARY:  Yes.



                 8                  MR. CASSIDY:  Larry?



                 9                  MR. ROSENFELD:  Yes.



                10                  MR. CASSIDY:  Morris?



                11                  MR. HANAN:  Yes.



                12                  MR. CASSIDY:  Phil?



                13                  MR. ADAMS:  No.



                14                  MR. CASSIDY:  Okay.  And Frank,



                15    yes.  Motion I carries six to one.



                16             We're going to defer this, and I would



                17    strongly suggest that the applicant at least get



                18    a sense of what approvals are necessary and



                19    whether you're working with both the Town



                20    building department, and the ARB --



                21                  MR. TAYLOR:  I just want to --



                22                  MR. CASSIDY:  -- so we are all



                23    clear on exactly what needs to be done here when



                24    the applicant comes back?



                25                  MR. TAYLOR:  Just for the record, I
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                 1    wanted to ensure that that was for both cases?



                 2                  MR. CASSIDY:  It is for both cases.



                 3                  MR. ROSENFELD:  And I would like to



                 4    see the information that is returned to us be in



                 5    writing.  I would not like hearsay anymore.  I



                 6    need something that's concrete.  That's my



                 7    feelings.  I don't know about the rest of you.



                 8                  MR. FARABEE:  Did you get that from



                 9    the ARB?



                10                  MR. ADAMS:  I mean, the ARB's going



                11    to do what it's going to do.  We can't compel



                12    them to write a letter.



                13                  MR. ROSENFELD:  I understand that,



                14    but they always do write a letter.



                15                  MS. O'LEARY:  Can I just ask a



                16    quick question of John and Daniel?  When you guys



                17    get a packet and you're looking to send this to



                18    us, is there a checklist?  Like, because did we



                19    notice at any point before this meeting today



                20    that we didn't have anything about this tree from



                21    the ARB?  Because if the ARB knew this was coming



                22    before the BZA today, I would have thought that



                23    somehow it would have gotten a priority, because



                24    it is a pine tree, to sort of move this along.



                25             So we're just sort of talking in circles

�

                                                                      58







                 1    here.  I'm just curious.  When you guys do a



                 2    packet, is there a checklist to see if the ARB's



                 3    needed for something, that there's a letter in



                 4    there so that if -- when the -- when the



                 5    homeowner comes to present this to us, they



                 6    have -- they're ready?



                 7             And I think that's just a little bit of



                 8    my frustration here.  It seems like he didn't



                 9    think he needed to have this, and we think he



                10    does need to have it because it's what we've had



                11    all along.  So I'm just curious, the process that



                12    you and Daniel have, John, when you look at a



                13    packet, do you double-check that if a tree needs



                14    to be removed that you have something so that



                15    Mr. Duke isn't coming here thinking he's got a



                16    complete packet when he really doesn't?



                17                  MR. TAYLOR:  So, yes, we do have a



                18    checklist, and ARB approval is not required in



                19    order to submit for a variance.



                20                  MS. O'LEARY:  Okay.



                21                  MR. VINCENT:  And, Lin, I -- when



                22    Mr. Dukes and I talked first about this variance.



                23    He included that in his -- in the discussion,



                24    that he did not apply to ARB, and he wanted to



                25    see if he could get BZA approval prior to ARB
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                 1    approval.  So staff did know that he did not have



                 2    any ARB talks, and that's not a requirement, so



                 3    we proceeded with his application.



                 4                  MR. McQUILLIN:  And just for the



                 5    record, there's nothing wrong with doing it in



                 6    the order he did.  But it's a risk to the



                 7    homeowner because they -- like, to the extent the



                 8    board was inclined -- rather than deferring it



                 9    today, but if they were inclined to grant it and



                10    he ultimately didn't get ARB approval, he's in a



                11    bind.



                12                  MR. CASSIDY:  I think where the



                13    confusion comes in for me is that the applicant



                14    apparently has done previous projects of this



                15    nature where he has not gotten ARB approval and



                16    it has gone through.  To me, that is -- that's



                17    not correct, that there should have been -- I'm



                18    not a lawyer here, but there should have been ARB



                19    approval as well.  Every other project where the



                20    exterior of a building is being changed, it



                21    requires ARB approval.



                22             So, yeah, I agree with Mac.  I don't



                23    think the ARB has to go first, but -- but it



                24    certainly has to go at some point.



                25             Okay.  Are we done with this case?
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                 1                  MS. O'LEARY:  Yes.



                 2                  MR. ROSENFELD:  Yes.



                 3                  MR. LEWIS:  Yes.



                 4                  MR. CASSIDY:  Okay.  Then thank



                 5    you, everyone, and let's hope we can find our way



                 6    through this.



                 7             I will now call case BZA 20-0000012 at



                 8    1053 Shoveler Court.



                 9             Dan, you are up.



                10                  MR. VINCENT:  Thank you, Mr. Chair.



                11             I am sharing my screen once again.  Hold



                12    on a second.



                13             All right.  Can everyone see the



                14    PowerPoint?  Our next case being presented today



                15    is case number BZA 25-000012.  This is a variance



                16    request for the increase in maximum lot coverage



                17    on approximately .35 percent or 12 square feet



                18    for a proposed AC stand.  The representative is



                19    Mr. Curt Watts, and the applicant and property



                20    owner are Mr. Peter and Mary Anne Collins.



                21             The property location is



                22    1053 Shoveler Court, located in the same



                23    neighborhood as our first case.  TMS number is



                24    207-06-00-054.  Lot size is approximately



                25    3,471 square feet, or .08 acres.  And the zoning
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                 1    district is the R-2-0 residential overlay



                 2    district.



                 3             The Town of Kiawah Island's land use and



                 4    planning ordinance allows a maximum lot coverage



                 5    of 50 percent for the subject property and allows



                 6    for a 15-foot front setback, a zero lot line side



                 7    setback on one side, and a 10-foot rear setback.



                 8    This property is legally nonconforming in regards



                 9    to lot coverage.



                10             Per Charleston County records, the



                11    existing residence was previously constructed in



                12    1976, and the subject property was acquired by



                13    Mr. Peter Collins and Mary Anne Collins in 2022.



                14    Here is an aerial view of the subject parcel, a



                15    GIS aerial.



                16             Staff took a site visit on July 30th,



                17    2025.  During the inspection, staff observed



                18    active construction activities on the property.



                19    The construction of the AC stand was not in the



                20    scope of work being done at the time of the site



                21    visit.  Staff notified the applicant,



                22    Mr. Curt Watts, of a violation pertaining to the



                23    unpermitted work being constructed without an



                24    approved zoning permit.



                25             The applicant submitted a zoning permit
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                 1    subsequently on July 31, 2025.  The scope of work



                 2    included interior renovations within the existing



                 3    footprints, installation of new windows, and



                 4    minor repairs of the siding and decking.  Zoning



                 5    permits were subsequently approved on Monday,



                 6    August 4, 2025.



                 7             Here are a few pictures staff observed



                 8    on that July 30th; the front of the property,



                 9    adjacent properties.  This is the left side of



                10    the property, the rear side, and the subject



                11    property.



                12             The applicant's proposed plans include



                13    updating an existing HVAC system located beneath



                14    the home.  A new HVAC stand is proposed to the



                15    rear east side of the existing residence, which



                16    is located at the north -- northeast of your



                17    screen here where it says, Proposed AC deck.



                18             The proposed HVAC stand would add



                19    approximately 22 square feet of impervious area,



                20    increasing the total lot coverage by



                21    approximately .35 percent.  The existing lot



                22    coverage is approximately 66.7 percent now.  The



                23    proposed lot coverage would be 67.05 percent.



                24             The proposed HVAC stand encroaches into



                25    the rear setback by approximately 1 feet 5
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                 1    -- 1'8".  Ordinance -- the Town of Kiawah



                 2    Island's land use and planning ordinance allows



                 3    administrative relief of a side setback or rear



                 4    setback of up to 5 feet for construction of the



                 5    HVAC stand, so if all conditions are met



                 6    according to Section 1264 Setbacks.



                 7             The applicant has filed for an HVAC



                 8    setback separate zoning permit.  That was filed



                 9    on July 31st for the encroachment of the HVAC



                10    stand into the required rear setback.  All



                11    conditions have been met, and the zoning permit



                12    remains pending subject approval of the lot



                13    coverage variance before you today.



                14             The applicant has submitted the proposed



                15    plans to the Kiawah Island Architectural Review



                16    Board, and the Kiawah Island Architectural Review



                17    Board has approved variance stating, Due to the



                18    existing building extending past the setback



                19    lines shown in the construction drawings, a



                20    variance is approved.



                21             We'll move on to the approval criteria.



                22    Criteria A, there are extraordinary and



                23    exceptional conditions pertaining to the



                24    particular piece of property.



                25             There may be extraordinary and

�

                                                                      64







                 1    exceptional conditions containing -- pertaining



                 2    to the particular piece of property due to the



                 3    legally nonconforming status of the property



                 4    regarding lot coverage.  Existing coverage is



                 5    66.7 percent, and the proposed lot coverage is



                 6    67.05 percent.



                 7             The -- per the applicant's letter of



                 8    intent, quote, The natural trees retained in the



                 9    front present a natural buffer to the street and



                10    allow the home to be secluded visually from the



                11    street.  This adds greatly to the streetscape and



                12    community ambience, end quote.



                13             Criteria B, These conditions do not



                14    generally apply to other properties in the



                15    vicinity.



                16             These conditions may be unique to the



                17    subject property and may not generally apply to



                18    other properties in the vicinity.  The subject



                19    property is located in the R20 residential zoning



                20    district.  Adjacent properties across and along



                21    Shoveler Court are also located in the R2



                22    residential zoning district.  Existing structures



                23    in the vicinity may or may not have similar



                24    encroachments based on setback standards.



                25             Per the applicant's letter of intent,
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                 1    quote, We're not aware of similar nonconforming



                 2    lot conditions in the immediate area.  Each



                 3    individual property has special attributes in



                 4    shape, size, and orientation.  We've included



                 5    several pictures illustrating similar structures



                 6    in the neighborhood; however, the status of their



                 7    conformity is unknown.



                 8             Criteria C, because of these conditions,



                 9    the application of this ordinance to the



                10    particular piece of property would effectively



                11    prohibit or unreasonably restrict utilization.



                12             The application of this ordinance to



                13    1053 Shoveler Court would prohibit the



                14    construction of the proposed addition as the



                15    proposed structure will increase lot coverage



                16    over the allowable maximum 50 percent; however,



                17    it does not unreasonably restrict the utilization



                18    of the property.



                19             Criteria D, the authorization of the



                20    variance will not be of substantial detriment to



                21    the adjacent properties or the public good, and



                22    the character of the zoning district will not be



                23    harmed by the granting of this variance.



                24             The authorization of this variance may



                25    not be of substantial detriment to the adjacent
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                 1    properties or the public good.  The proposed



                 2    addition is positioned in the rear of the home



                 3    and will be screened from the neighbors on the



                 4    right side of the property, directly adjacent to



                 5    the proposed HVAC deck.



                 6             Per the applicant's letter of intent,



                 7    quote, The residential character of the property



                 8    is very secluded from the adjacent neighbors to



                 9    the west.  Visibility is also very natively



                10    screened and heavily canopied by existing natural



                11    vegetation.  The east side neighbor is connected



                12    with the adjoining deck.  The equipment is not



                13    visible from this deck, end quote.



                14             Criteria E, The BZA shall not grant a



                15    variance the effect of which would be to allow



                16    the establishment of a use not otherwise



                17    permitted in a zoning district, to extend



                18    physically a nonconforming use of land, or to



                19    change the zoning district boundaries shown in



                20    the official zoning map.



                21             Granting of this variance would not



                22    allow the establishment of a use not otherwise



                23    permitted in the zoning district, extend



                24    physically a nonconforming use of the land, or



                25    change the zoning district boundaries.  Per the
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                 1    applicant's letter of intent, quote, The granting



                 2    of this variance will not allow for a use not



                 3    permitted by the ordinance.



                 4             Criteria F, The fact that the -- the



                 5    fact that the property may be utilized more



                 6    profitably should a variance be granted may not



                 7    be considered grounds.  The BZA may not consider



                 8    profitability when considering this variance



                 9    request.



                10             Criteria G, the need for this variance



                11    shall not be the result of the applicant's own



                12    actions.



                13             The need for the variance may not be the



                14    result of the applicant's own actions, as the



                15    existing structure is legally nonconforming



                16    regarding lot coverage.  The existing lot



                17    coverage is currently 66.07 percent -- sorry,



                18    66.7 percent.  The applicant purchased the



                19    property in 2022.  The home was constructed in



                20    1976.  Per the applicant's letter of intent,



                21    quote, The owners purchased the property in its



                22    current form and had no prior involvement in the



                23    existing nonconforming encroachments which are



                24    now in place.



                25             Criteria H, Granting of this variance
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                 1    will not be contrary to the public or



                 2    neighborhood interest nor will not adversely



                 3    affect other properties in the vicinity nor



                 4    interfere with the harmony, spirit, intent, or



                 5    purposes of these regulations.



                 6             The proposed lot coverage increase is



                 7    minimal.  The applicant is also partially



                 8    offsetting the new lot coverage or -- excuse me.



                 9    Per the applicant's letter of intent, quote,



                10    Granting of the variance will actually enhance



                11    the individual properties and ultimately lead to



                12    an overall improvement of the community aesthetic



                13    and allow the owners to upgrade or maintain their



                14    property over time, as is possible with adjacent



                15    properties that do not experience this particular



                16    hardship.



                17             And Criteria I, Granting of this



                18    variance does not substantially conflict with the



                19    comprehensive plan or the purposes of this



                20    ordinance.



                21             Granting of this variance may not



                22    substantially conflict with the comprehensive



                23    plan or the purposes of this ordinance.



                24             The Board of Zoning Appeals may approve,



                25    approve with conditions, or deny case
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                 1    BZA 25-000012.  And again, this is a variance



                 2    request for an increase -- for an increase in the



                 3    existing lot coverage by approximately



                 4    .35 percent, or 12 square feet, for the



                 5    installation of a proposed HVAC stand at the



                 6    subject property located at 1053 Shoveler Court.



                 7             This concludes staff's presentation.



                 8                  MR. CASSIDY:  Thank you, Dan.



                 9    Questions for Dan?



                10             Ben?



                11                  MR. FARABEE:  Dan, in your



                12    write-up, it said that the ordinance allows for



                13    administrative relief for ACAV [sic].  Is that



                14    for ACAV only?



                15                  MR. VINCENT:  The ordinance allows



                16    for administrative relief for HVAC stands as well



                17    as generator stands.



                18                  MR. FARABEE:  Generator stands?



                19                  MR. VINCENT:  Yes.



                20                  MR. FARABEE:  Okay.  And is that



                21    your office that does that?



                22                  MR. VINCENT:  That is an



                23    administrative relief.  So yes, it's up to staff



                24    and the planning director to administer those.



                25                  MR. FARABEE:  Okay.  Thank you.
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                 1                  MR. CASSIDY:  Phil?  You're on



                 2    mute, Phil.



                 3             Looks like we lost Phil.  Oh, there he



                 4    is.



                 5             You're still on mute, Phil.



                 6             Now we lost him.  Any other questions?



                 7                  MR. FARABEE:  This is Ben again.  A



                 8    procedural one.  It seems that I recall a few



                 9    years back there was a similar case, and I



                10    thought I understood that ACAV couldn't be put



                11    under these units any longer; is that correct?



                12                  MR. TAYLOR:  Yeah, it would be



                13    based on the design of them, flood elevation.



                14    They would need to meet flood elevation.  So most



                15    of the older units are being replaced in order to



                16    meet flood requirements.



                17                  MR. FARABEE:  Okay.  So they've got



                18    to go -- they've got to come out from under it.



                19    So they've got to be outside the unit, right?



                20                  MR. TAYLOR:  It can be underneath.



                21    It just needs to be able to meet flood.  So if it



                22    does not meet that, then more than likely it



                23    would be on the outside adjacent.



                24                  MR. FARABEE:  Okay.  It still can



                25    be underneath?
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                 1                  MR. TAYLOR:  Yeah, unless there is



                 2    something that -- within that neighborhood that



                 3    requires that.  But as long as it meets the flood



                 4    requirements, it could be placed anywhere on



                 5    the -- I can't say anywhere on the site, but it



                 6    could be placed there.



                 7                  MR. FARABEE:  Just the point I was



                 8    going to lead up to is that all of those units



                 9    back there are -- exceed the current lot



                10    coverage.  So every one that gets a new HAV [sic]



                11    is going to be back here asking for a variance to



                12    coverage just to put an ACV -- AV in.



                13                  MR. TAYLOR:  I'm going to -- the



                14    lot coverage, not necessarily.



                15                  MR. FARABEE:  Okay.  All right.



                16    Then I stand excused.



                17                  MR. CASSIDY:  Phil, it looks like



                18    you're off mute.



                19                  MR. ADAMS:  Yeah, sorry about that.



                20    I -- but I think the question that we're just



                21    discussing covers what I was just going to ask,



                22    which is where are the -- where is the existing



                23    HVAC stand?



                24                  MR. CASSIDY:  Okay.  Other



                25    questions?
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                 1             All right.  Mr. Watts?



                 2                  MR. WATTS:  Yes.  This is



                 3    Curt Watts with Watts builders.  I'm representing



                 4    Mary Anne and Pete Collins for 1053 Shovelers



                 5    Court.  So John -- Dan did a great presentation.



                 6             Dan, I do want to point out, I think you



                 7    said in your presentation that we did not have a



                 8    zoning, but we do have a zoning for the -- for



                 9    the HVAC that was approved.  I think it's John's



                10    signature on here.  So that -- you guys did



                11    administratively approve that zoning permit.



                12             In addition to that zoning permit, we do



                13    have the ARB's approval, and I've provided that



                14    documentation.  We also have the community's



                15    association approval -- I should say cottage



                16    association's approval for that as well, and I



                17    provided that documentation.



                18             And I really don't have anything else to



                19    say on it other than, you know, it is a small



                20    increase to the lot coverage that is already over



                21    the lot coverage and -- and that, you know, this



                22    would enhance the usability of the ground floor



                23    space and create a better situation for the



                24    air-conditioning unit to be out in the open air



                25    rather than below the house.

�

                                                                      73







                 1                  MR. FARABEE:  And what's that



                 2    reason again?  That it needs to be outside rather



                 3    than underneath?



                 4                  MR. WATTS:  Not that it needs to



                 5    be.  It's just they work more efficiently when



                 6    they're in the open air.



                 7                  MR. CASSIDY:  Other questions?



                 8             Phil -- do you have a question, Phil?



                 9                  MR. ADAMS:  No.



                10                  MR. CASSIDY:  Okay.  If there are



                11    no further questions, I'll entertain any motions



                12    that anyone would care to make.



                13                  MR. ROSENFELD:  I'll make a motion



                14    that we approve.



                15                  MS. O'LEARY:  I make a motion that



                16    we approve this variance.



                17                  MR. CASSIDY:  Okay.  Lin has moved



                18    for approval.  Is there a second?



                19                  MR. ROSENFELD:  I second it.



                20                  MR. CASSIDY:  Larry seconds.  Any



                21    further discussion?



                22             All right.  We'll take the vote.



                23             Ben?



                24                  MR. FARABEE:  Yes.



                25                  MR. CASSIDY:  Jay?
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                 1                  MR. LEWIS:  Yes.



                 2                  MR. CASSIDY:  Lin?



                 3                  MS. O'LEARY:  Yes.



                 4                  MR. CASSIDY:  Larry?



                 5                  MR. ROSENFELD:  Yes.



                 6                  MR. CASSIDY:  Morris?



                 7                  MR. HANAN:  Yes.



                 8                  MR. CASSIDY:  Phil?



                 9                  MR. ADAMS:  Yes.



                10                  MR. CASSIDY:  And Frank, yes.  So



                11    it's unanimous.  The variance is approved due to



                12    the very small footprint and the beneficial



                13    effects of moving the AC outside.



                14             John, do we have any further business



                15    today?



                16                  MR. TAYLOR:  No additional



                17    business.  I just want to give a couple of



                18    reminders regarding, one, your continuing



                19    education.  I've been pushing out the last two



                20    months opportunities for you to complete



                21    continuing ed opportunities.  So if you have not



                22    completed those, Petra and I will be doing a



                23    round check for September.  We don't want that to



                24    get into November, December and those have not



                25    been completed.  So we'll make sure that you
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                 1    have -- those emails that have been sent out, if



                 2    you pay attention to those available dates.



                 3             This is just kind of a -- kind of



                 4    related, I guess, to one of the cases today.  Our



                 5    planning commission actually has on their agenda



                 6    for our upcoming September meeting to begin



                 7    discussions of the Town initiating its own



                 8    architectural review board or design review



                 9    board.  And so that essentially the architectural



                10    review controls could be a process where now the



                11    Town would be administering its own design



                12    review.



                13             So that was just kind of an FYI



                14    regarding the architectural review board as that



                15    discussion of cases today.



                16             No additional --



                17                  MR. ADAMS:  That would be -- that



                18    would be --



                19                  MR. TAYLOR:  You cut out a bit



                20    there.  Could you try to repeat that one more



                21    time?



                22                  MR. ADAMS:  That would be a



                23    replacement of the existing ARB?



                24                  MR. TAYLOR:  So it is not



                25    necessarily a replacement of the ARB.  As it's
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                 1    being represented today, we're moving forward



                 2    with the process to consider primary -- or I want



                 3    to say primarily commercial and non single-family



                 4    residential developments.



                 5             So the -- if you -- I guess I'll just



                 6    give a broader context here.  If you guys recall,



                 7    about two and a half years ago the Town and the



                 8    community association did develop a task force to



                 9    review the transfer of the architectural review



                10    board to the community association.  That process



                11    has stalled, and so there's still some



                12    uncertainty of where that architectural review



                13    board will land in its future.



                14             And so this is just the start of the



                15    process for the Town to initiate its own, absent



                16    the existing architectural review board.  As of



                17    currently, it would be not a replacement.  It



                18    would just be a town-controlled function.



                19                  MR. ADAMS:  Thanks.



                20                  MR. CASSIDY:  John, do we know



                21    whether there will be a September meeting?



                22                  MR. VINCENT:  We do have two cases



                23    on the agenda for next month.



                24                  MR. CASSIDY:  Okay.  And then just



                25    one other thing, if you could -- John, if you
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                 1    could ask Petra to let each of us know where we



                 2    stand on continuing education for the year



                 3    because I'm not sure I know.  I know I've done a



                 4    couple of things, but I'm not sure whether I've



                 5    completed my requirements or not.



                 6                  MR. TAYLOR:  Okay.



                 7                  MR. CASSIDY:  Anything else,



                 8    anyone?



                 9                  MR. ROSENFELD:  Yeah, Frank.  I



                10    don't know if I can make the December meeting.



                11    It is the era of the Rosh Hashanah.  So I don't



                12    know if I will be here or not.  One way or



                13    another, we'll see what we can do.



                14                  MR. CASSIDY:  Okay.  Thank you,



                15    Larry.



                16                  MR. ROSENFELD:  Okay.



                17                  MR. CASSIDY:  Okay.  Thanks,



                18    everyone.  We're adjourned.



                19                  (Meeting concluded at 2:36 p.m.)
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                 2                  I, Jessica Bolanos, Notary Public



                 3    in and for the State of South Carolina, do hereby



                 4    certify that the foregoing meeting took place



                 5    virtually via video conference.  The testimony of



                 6    the witness and all objections made at the time



                 7    of the meeting were recorded stenographically by



                 8    me and were thereafter transcribed by



                 9    computer-aided transcription.  The foregoing is a



                10    full, complete and true record of the testimony



                11    of the witnesses and of all statements made at



                12    the time of the meeting.



                13                  I further certify that I am neither



                14    related to nor counsel for any party to the cause



                15    pending or interested in the events thereof.



                16                  Witness my hand, I have hereunto



                17    affixed my official seal at Charleston,



                18    Charleston County, on 16th day of



                19    September, 2025.
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